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TO: Members of the State Board of Education
FROM:  Karen B. Salmon, Ph.D. /4

DATE: December 5, 2016

SUBJECT: COMAR 13A.05.01.01-.16

Provision of a Free Appropriate Public Education (FAPE)
ADOPTION

PURPOSE:

The purposc of this action is to request that the State Board adopt revisions to the regulations that
govern provision of a free appropriate public education (FAPE) (ATTACHMENT I).

REGULATION PROMULGATION PROCESS:

In accordance with the Regulatory Review and Evaluation Act, State Government Article §§ 10-
130 — 10-139, Annotated Code of Maryland, the Maryland State Department of Education
(MSDE) periodically schedules regulations for review to evaluate the need to retain, amend, or
repeal any provisions. The purpose of this review is to determine whether the regulations: 1)
continue to be necessary for the public interest; 2) continue to be supported by statutory authority
and judicial opinions; and 3) are obsolete or otherwise are appropriate for amendment or repeal.

BACKGROUND/HISTORICAL PERSPECTIVE:

The regulations promulgated by the State Board to ensure the provision of a FAPE to students
with disabilities in Maryland, consistent with the federal Individuals with Disabilities Education
Act (IDEA), are located in COMAR 13A.05.01. This chapter of COMAR addresses referrals
and evaluations for special education, the individualized education program (IEP) team process,
and the procedural safeguards required by the IDEA. The MSDE consulted stakeholder groups
to assist in the review process and, as a result of its review and evaluation, has proposed several
amendments that fall into three categories: 1) updates to terminology; 2) updates to statutory or
regulatory citations; and 3) cross-references to the regulations that govern Maryland Infants and
Toddlers Programs. The MSDE has proposed no substantive changes.

On July 26, 2016, the State Board approved the proposed regulation for publication. It was

published in the Maryland Register on September 30, 2016, for public comment. During the 30-
day public comment period, the Department received no comments.

EXECUTIVE SUMMARY:

The following changes are reflected in the amended regulations:
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13A.05.01.03B(73)(c) - replaces the term “emotional disturbance” with “emotional
disability” to reflect current terminology

2. 13A.05.01.03B(77)(b) — reflects reference to correct citation

3. 13A.05.01.03B(77)(c) - reflects reference to correct citation

4. 13A.05.01.05D(1) - reflects a statutory amendment

5. 13A.05.01.06B - coordinates with Maryland Infants and Toddlers regulations

6. 13A.05.01.07A(8) - coordinates with Maryland Infants and Toddlers regulations

7. 13A.05.01.08A(2)(a)(i) — coordinates with Maryland Infants and Toddlers regulations

8. 13A.05.01.08A(2)(a)(ii) — coordinates with Maryland Infants and Toddlers regulations

9. 13A.05.01.08A(2)(a)(iii) — coordinates with Maryland Infants and Toddlers regulations
ACTION:

Request that the State Board adopt COMAR 13A.05.01.01-.16, Provision of a Free Appropriate
Public Education, as amended.
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1138

.08 Standards—Administrative Record Kecplng.
The manoging official shall have 2 writien policy and procedure:
A.=D. (lext unchanged)
E. Requiring o complele case record for each inmale, which
includes provisions for:
(1) —(3) {text unchanged)
(4) Esublishment of a reconds retention schedule with
documentation of dispasitiont,]; and
(5) Transfer of pertinent reconds 1o other comectional
facilities].);
F. To ensure compliance with Correctional Training Commission
employer background checks; and
G. To ensure compliance with Correctional Training Commixsion
training requirements

12.14.05 Minimum Standards for Adult

Community Correctional Facilities

Authority' Correctional Scrvices Anicle, Title 8, Subtitle 1, Annowied Code
of Maryland

A1 Stendards—Security and Inmate Control.

A, —B. (text unchanged)

C. The manoging olficial sholl have a writlen policy and
procedure:

{1} (iext unchanged)

{2) Goveming the availobility, control, accountability, storage,
ond use of fircarms, ammunition, chemical agents, organic agents,
restraining devices, communicolion apparatus, riot equipment, and
other security-related equipment, which includes provisions for:

(n) — (b) (text unchanged)

(¢) [Quarierly) Momihly inspection and invenlory to
determine condition, {and] accountability, and operational status;

(d) — (1) {text unchanged)

(3) —(4) (text unchanged)

{5) Goveming the search of the focilily, vendors, vehicles,
inmates, visitors, and stafl, which includes provisions for:

{8} {1ext unchanged)
(b) A [once-u-year| semionnual scarch of inmele living and
program and activity arens|.):
()~ (1) {lext unchanged)
{6) — (10} (1ext unchanged}
D. {text unchanged)

A2 Standards—~Inmate Safcty,

A. (text unchanged)

B. The managing olficial shall have writien disaster plans for fires,
chemical spills, civil defense, natural disasters, power oulages, and
other clrcumstances, which include provisions for:

(1) —(3) (text unchanped)

(4) The placcment and housing of inmates within the facility
and ot altemate sites when the fecility or portions of it arc rendered
uainhebitable; {and]

{5) Quarterly fire drills during each shiff which include
inmates, unless their inclusion compromises securityl.];

(6) A writien evacuation plan that conforms to federal, State,
and local fire safety codes; and

(7) An annual review that includes:

(a) Building interior diagram or floor plan;

(b) Marked exits;

(c) Directional symbols; and

(d) Locations of posted evacuation diagrams.
C.—D. {text unchanged)

.05 Standards—Inmute Rights.
A. The managing oflicinl shall have a writlen policy which:

{1) {text unchanged)

{2) Establishes inmate perotection from physical and mental
sbuse, end harassmeni[; and] by personnel ihat includes a zero
tolerance for sexual abuse ard sexual harassment providing for:

(o) Facility response,
{b) Access 1o medical health care; and
{c) Access io mental health counseling and support; and
(3) {1ext unchanged)
B.=C, (text unchanged)

08 Standards—Administrative Revord Keeping,
The managing official shall have a written policy and procedure:
A.— D. {text unchanged)
E. Requiring o complele case recor! for each inmate, which
includes provisions for:
{1} —{3) (1ext unchanged)
{4) Eswblishmem of n records retention schedule with
documentation of dispesition|,]. and
(5) Transfer of pertinet records to other comectional
facilities].):
F. To ensure compliance with Carrectional Training Commission
employee background checks; and
G. To ensure campliance with Correctional Training Commission
Iraining requlrements,
STEPHEN T. MOYER
Secretary of Public Salely and Comectionnl Services

Title 13A
STATE BOARD OF
EDUCATION

Subtitle 05 SPECIAL INSTRUCTIONAL
PROGRAMS

13A.05.01 Provision of a Frec Appropriate
Public Education

Awheority Education Anicle, §§2+205, 7-305, 8-30|==8.307, 8-34.01—8.34-
08, and 8-401—8-416, Human Services Anicle, §§2-401—8-409; Labor amd
Employment Article, §§11-501 and 11-501 et seq,, Swic Government Article
§9-1607.1; Annolated Code of Maryland
Federnl Statutory Reference 20 U S C §§]5637 and) 1411—1416, Fedeml
Regulatory Relerences: 34 CFR 360, 30), and 99

Notice of Proposed Actlion
[15-259-P]

‘The Meryland Stale Board of Educslion proposes to smend
Regulntions .03 and 0508 under COMAR 13A.05.01 Provision
of a Free Approprinte Public Education. This ection was
considered by the State Board of Education et their meeting on July
26, 2016.

Statement of Purpose
The purpose of this ection is to provide updates to: (1}
terminology; (2) statutory or regulstory citations; and (3) cross-
references to the regulations that govern Maryland Infants and
Toddlers Programs.

Comparison to Federal Standards
There is & corresponding federal standand (o this proposed action,
but the propased ection is not more restrictive or stringent.
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Estimutc of Economic Impact
‘The proposed action has no economic impact

Economic Impact on Small Businesses
The proposed action has minimal or no economic impact on small
businesses.

Impact on Individuals with Disabiljtics

The proposed aclion hes an impatt on individuals with disabilities
as [ollows:

The proposed oction ensures consistency with the education
regulntions thet govern scrvices for children birth through four
{COMAR 13A.13) and for children ihree through twenly-one
{COMAR 13A.0500 and 13A.05.02). The previously adopied
COMAR regulations (13A.13) allow for femilies of eligible children
to conlinue to receive services through the Maryland Infants and
Toddlers Program until the beginning of the school yeer following
the child's fourth birthday. The praposed regulations reference and
ensure consisiency with those regulations and update cumrent
terminology.

Oppertunity for Public Comment

Comments mey be seat 10 Carmen A, Brown, LCSW-C, Branch
Chicl, Intermgency  Colloboration, Division of  Special
Educntion/Ensly Inicrvention Services, Maryland Siate Department of
Education, 200 West Baltimore Street, Beltimore, Maryland 21201,
or call 410-767-7197 (TTY 410.333-5442), or email lo
carmen.browni@marylend.gov, or fax to 410-333-1571. Comments
will be accepled through October 31, 2016. A public bearing bes not
been scheduled.

Open Meeting
Final action on the preposal will be considered by the State Board
of Education during o public meeting to be held on December 5,
2016, 9 a.m., ot 200 West Baltimore Street, Baltimore, Maryland
21201,

03 Definitions,
A. {text unchanged)
B, Terms Defined.
{1372} (1ext unchanped)
(73) Specific Leaming Disability (SLD).
{a) —(b} {lex1 vnchanged)
(c) “SLD" does not include students who have leaming
problems which are primasily the result of visual, hearing, or molor

impairments,  intcllectunl  disability, emotional  {disturbance|
disabllity, or cavironmenial, celturel, or cconomic disadvantage.
{74)—(76) (lext unchanged)

{71 “Student with a developmenta! defay” means a student
within the ege range of 3 years old through 7 years ald assessed and
evalunted in accordance with Regulations .05 and .06 of this chopter
as having:

{m) (lext unchanged)
(b) Atypical development or behavior as defined in COMAR
[13A.13.01.02B(21)(h)] 134.13.01.03B(12)(B); or
{c) A dingnosed physical or mental condition as defined in
COMAR [I3A.13.00.02B(21 }c)} 134.13.01.03B(12)(c).
(78)—{85) (12x1 unchanged)

05 Assessment.
A.~C. (text unchanped)
D. Report of Asscssments.

(1) A report of assessment procedures ndministered 10 a student
in ench arca of suspecied disability, as delermined in sccordance with
Regulation .04 of this chapter, shall be available to the parents,
consistent with Educotion Article, §8-405, Annotated Code of
Marpland, and 1o the 1EP team ot the time of the cvaluation.

1139
{2)—{(3) (text unchanged)

A6 Evalustion, Reevaluation, and Eligibility,

A. (1ext unchanped)

B. A public egency shall convenc an [EP team meeting o
determine if & child in tansition from = loca! infants end toddlers
progratn has a disability or developmental delny that requires the
provision of specinl education and relaled services, in accordance
with COMAR 134.13.01.098(10).

C-—E. (text unchanged)

07 Individualized Education Program (IEP) Team,
A. IEP Team Members,

{1—(7) (1ext unchanged)

(8) For the initial IEP teem meceting of & child who was
previausly served by a local infants and toddiers program, the IEP
team shzll, at the request of the child’s parent, invite the local infants
and toddlers progrmm service coordinaior or other representatives of
the local infonts and toddlers program o assist with the smooth
transilion of services, fn accordance with COMAR 134.13.01.09F.,

B.—D. (text unchanged)

08 Individuslized Education
Responsibilltics.
A. IEP Developmenl,
(1) {text unchanped)
(2) Transition from a Local Infants and Toddlers Program.

(o) Ir & child tansilioning from a Jocal infants and toddlers
progrem is delermined 1o be a siudent with a disability or
developmental delay in sccordance with Regulation J06B of this
chapter, the public sgency shall:

(i) Ensure that an [EP 1eam meets |io develop an 1EP lor
the siudent] fn a timely manner o determine a child's eligibllity for
special educorion and related services before the child’s third
birthday,

(i} Invite the [student’s] child s local infanls and toddlers
service coondinator or other representatives of the local infants and
toddlers progrom to essist with a smooth transition of services,
consistent with Regulation J07A{8) of this chepler; snd

(fi1) Ensure that the student's IEP is in effect on the
student's third birthdey in nccordence with Regulstion .09 of this
chapler if a child's family chooses 1o receive preschool special
education services.

Programm  (IEP) Team

{b) (1lext unchanged)
{3)—(11) (text unchanged)
B, (text unchanged)
KAREN B. SALMON, Ph.D.
State Superintendent of Schoals
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