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OPINION
INTRODUCTION
Turning Point Foundation, I nc (“TPF”), th
Charter School (“TPA”), appealed the decision
Education( “1 ocal board”) not to renew TPF’s <charte

Administrative Hearings (“OAH”) for a hearing
(“ALJ”) 1issued a Proposed Deci s i oahboatrdnTPRwvhi ¢ h s
has filed Exceptions to the Proposed Decision and the local board has responded. Oral argument

on the exceptions was held on February 23, 2021.

FACTUAL BACKGROUND

The facts of this case are set forth in great detail in the Proposed Decision at pp. 4-31.
The ALJ’s decision is comprehensive and balan
she received about the charter -30tO9hSheol s oper a
concluded that problems with governance existed over all those years. (Proposed Decision at 84,
88, passim).

TPF’s arguments focus mostly on the weight
and testimony. We point out that the decisio
testimony rests with the ALJ, and we have seldom, if ever, found such decision to be an abuse of
discretion.

STANDARD OF REVIEW

For decisions of the local board involving
considered prima facie correct, and the State Board may not substitute its judgment for that of
the local board unless the decision is arbitrary, unreasonable, or illegal. COMAR
13A.01.05.06A; See also Northwood Appold Community Academy Pub. Charter Sch. v.
Bal ti more City ,BI8BEOpwNo. 140 {R014).Co mm’ r s



The State Board transferred this case to OAH for proposed findings of fact and

conclusions of law by an ALJ. In such cases, the State Board may affirm, reverse, modify or
the ALJ’s proposed decision.
and state reasons for any changes, modifications or amendments to the proposed decision. See
de Ann. ;2 1$%t.at el nGowve’vti e§wliOn g t he
must give deference tydindings wnlesithert dres
strong reasons present that support rejecting such assessments. See Dept. of Health & Mental

r e mand

Md . Co
Boar d

Hygiene v. Anderson, 100 Md. App. 283, 302-303 (1994).

LEGAL ANALYSIS

()Dr .

testimony.

TPF argues that Dr. Bryant did not have the qualifications to be accepted as an expert
witness on charter school governance, management and oversight. In so arguing, TPF lists the

types of experience that Dr. Bryant did not have.

Dr. Bryant has never worked as the principal of a charter school; she
has never taught at a charter school; she has never been on the board
of a charter school; and she has never served as a chairman of a
charter school board. (Hearing Tr. at 726-27). She has no published
articles on public charter school governance or the roles of charter
school board directors nor has she published any reports dealing
solely with the effectiveness or performance of a governing board
of a public charter school. (/d. at 737, 744). Dr. Bryant has not
taught any classes focused on public charter governing boards. (/d.
at 738). When she had previously conducted site visits, the focus
was not on governance; she testified that governance and
manage ment weot fhetpia”sodf
issues that were considered at such visits. (/d. at 740-41). Dr.
Bryant has never attended a charter school board retreat and had met
with a full board of directors on only five or six occasions. She had
never previously been asked to serve as a consultant related to the
restricting of a governing board. (Id. at 741-42).

Dr. Bryant had never been qualified as an expert on charter school
governance. (Hearing Tr., at 738). She testified that there was
nothing in her CV in which she held herself out or described herself
as an expert or professional working in the field of charter school
board governance. (Id. at 747). Her contact with charter school
board members had been limited, as her experience was mostly
working with principals, and she had no meaningful experience with
public charter school boards other than incidental contact during site
visits, which mostly dealt with non-governance matters. (/d. at 747-
48).

Bryant’s qualificati on stgiwmtohern

cthe

identfyh e St at

ALJ’>s pro

d e me an

expert

numer Oou



(Exceptions at 2).

But that is not the full litanyof Dr . Br yant s experience. As t
Dr. Bryant’s experience 1included, but was not
Dr. Bryant’s employment -Esandin 1instruct.i

project director for school-based management in the D.C. Public
Schools, where she was responsible for assisting schools broadly
review school performance and involving school community
stakeholders in critiquing school improvement, identifying areas
related to school climate, parent participation, and school
leadership, and working with stakeholders to identify areas for
improvement based upon school data. Dr. Bryant was a Principal
and Divisional Assistant Superintendent in the D.C. Public Schools
until her retirement from that position in 2003. From June 2012 to
June 2014, she was a Race to the Top Consultant for IDEAL Public
Charter School, were she designed, coordinated, and monitored
school improvement. Dr. Bryant has served as an Educational
Consultant for the D.C. Public Charter School Board since 2004,
and as a team leader to assess the effectiveness of charter school
programs in areas, including school climate, governance, and
management. She served as a coach on teams for charter school site
reviews and reviews of charter applications. Dr. Bryant received
concentrated training in areas of school reform, including review of
all aspects of school operations and functioning for improvement.

Dr . Bryant has acted as an external <co
County Public Schools from October, 2004 to present date, and

conducted school based visits and assessments to evaluate the

performance of public charter schools, including the areas of board

operations and analysis of new charter school applications and

participates as a Peer Reviewer and provides input into decisions of

whether to approve or deny the establishment of a new charter

school.

(Response at 4).

Under the rules governing expert testimony in administrative hearings, expert testimony
may be admitted, in the form of an opinion or otherwise, if the ALJ determines that the
testimony will assist the ALJ to understand the evidence or to determine a fact in issue.

(1) In making that determination, the ALJ shall determine whether:

(@@ The 1ndividual’s knowledge, s kill
education if sufficient to qualify them as an expert;
(b) Expert testimony on the particular subject is appropriate; and

, (&



(c) There is a sufficient factual basis to support the testimony.

COMAR 28.02.01.21(D).

The ALJ in this case weighed all aspects o
testimony would be helpful in deciding the case. (Tr. 759-760). She reiterated that conclusion in
her Proposed Decision. (Proposed Decision at 81-8 2 ) . She described Dr. B
and experience in great detail. (Proposed Decision at 63-68). We will not second guess the
decision to qualify Dr. Bryant as an expert witness in charter school governance, management, and
oversight because the decision to qualify a witness as an expert witness is within the sound
discretion of the judge. Oken v. State, 327 Md. 628, 659 (1992), cert den., 113 S. Ct. 1312 (1999).

Having reviewed all of Dr. Bryant’s qualifica
acceptance of Dr. Bryant as an expert.

Likewise, the decision as to the weight a
purview of the ALJ who has the opportunity to assess the demeanor and truthfulness of the witness.
Maryland courts have long recognized that “we

conflicts in the evidence are tasks for the fact finder. State v. Stanley, 351 Md. 733, 750 (1998);

Dawson v. State,3 29 Md. 275, 281 (1993) (“we are mindf
court and the [trier of fact]; it 1s the [tri
evi dence and to judge credibility of witnesses

The Maryland State Board of Education has recognized this same principle as it applies to
the role of an administrative law judge in weighing evidence and credibility of witnesses in an
appeal hearing. InBr e bnor v. Bal ti more MSBEQp.NB.d9-38 0o f Schoc
(2019), an appellant argued that the ALJ should have cited and relied upon additional testimony and
documentary evidence that was part gfficershe 71 ec
are not required to give equal weight to all of the evidence. Hoover v. Montgomery County Bd. of
Educ., MSBE Op. No. 19-03, (citingKa r p v . Balti more CiMSBEORB.d. of
No. 15539 (2015)) . As t h gob i sort through thmedidence,andreach i s t h e
factual conclusions based on the weight the ALJ assigns to that evidence. It is also not necessary for
an ALJ to cite to every piec e BrebfiorveBuliimbre @itvt ¢ or
Bd. of Scho o I C o M$BE ©Op No, 19-38.

The ALJ found Dr. Bryant to be experienced
testimony”. ( P r82p)o.s e dI nDeschiosrito,n tahte S8AILJ t hough
demeanor and exercised her discreton appropriately 1in giving weig

(2) Weight Given to Other Evidence

TPF argues that the ALJ gave little weight to the steps the charter school board took during

20182019 as to governance. T P Fp earl swe iagrhgtu”e st ot hta
the climate survey. TPF further argues that the ALJ erred in discounting the testimony of one of the
charter school’s founding members, Patricia P

Just as she did with Dr. Brmthe Alt] éxplainedevlsyt 1 mo n
she gave weight to the evidence in question here. She did so thoughtfully. For the same reasons



explained above, we will not second guess her assessment of the weight to be given evidence or the
demeanor of the witness.

(3) The Facility Issue

TPF asserts that when the local board decided not to renew the charter, they put too much
weight on facility safety issues. TPF argues that there was no immediate need to relocate the school
to a new facility. It focuses on the 2019 Site Visit Report as inaccurate and asserts that many of the
things listed 1in the Report “could easily hav

TPF acts as if the condition of the facility was an issue never raised before by the school
system and that the failure to address the facility issue was arbitrarily used as a reason not to renew
the charter. But, as the ALJ explained, problems with the facility were pointed out in previous Site
Visit Reports. She states:

Facility issues had been raised previously in Site Visit Reports,

including the 2016 Site Visit Report, which refers to the following

area of c Hogalinkia theghurch créatésachallenges for

sustained teaching and learning environment; [s]pace creates a

challenge for student collaboration in early grades and in the ST!

building?” and [1 ] nter views wi t h staff
space continues to present a major problem in the school [and]

Parents expressed concern regarding the safety at the street in front

of the school driveway atdis mi s s al t i me . -13).. .7 ( Bd. E

The 2017 Site Report refers to the following areas of the challenge:
Co-location and the facility continue to be a concern for staff and

students.?” “100% of student][ s | inter vi
10 for safety. . . . They were concerned about people just walking
ont o t he campus . ” “Student s indicatec
entrances and a little dirt road and they do not feel safe during recess.

” And “[t]eachers ochdolsideed t hat safe

are different from the expectations on |

In addition, the 2018 conditional renewal refers to the need for a

Climate Survey relating t o “facility C
Furthermore, TPF is subject to safety inspections according to its

Charter School Agreement.

(Proposed Decision 88-89).
The 1 ocal board’s witness, Mr . Stefanelli,

with the facility, including fire and safety hazards, (see Proposed Decisionat73-7 4 ) , and TP A’
principal, Ms. Clomax, testified that:

! This was not defined.



“classrooms inside the Trinity Church f
too small and there was not enough bathrooms for students. There

were occasions when IT equipment and supplies were found to be

damaged or missing after the facility had been used by non-TPA

individuals. She had observed temporary buildings leaking and

rotted flooring and moisture in walls. Those conditions persisted

until the time of the May 2019 non-renewal. On occasion there was

no heat.?”

(Proposed Decision at 76-77).

Likewise, the Affidavit of Jerlys Stewart, a Special Education Middle School
Chairperson at TPA, referred to similar conditions. She described in her Affidavit a lack of
adequate space, required shared use of the school with the church resulting in damage to the

school’”s property, and environmental 1ssues 1
Decision at 77 n. 53).

We find the evidence about the facility to be compelling. Moreover, TPF, for whatever
reasons, was not able to solve the facility issue for at least seven years. That inability, in our
view, relates to governance and the problems the TPA board had in addressing major issues in a
timely way. It is our view that the facility issue was properly considered by the local board in
denying the charter renewal and the ALJ correctly so concluded.

We must recognize, of course, that TPA was academically and fiscally sound, as the ALJ
found. That fact seems to militate against closure of the school. But we must also ask whether
that means that other problems, addressed year after year in Site Visit Reports, are not sufficient
reason to close the school.

The problems extant in TPA year after year were governance, oversight, and management
by its board, which resulted in the continued use of a facility that the ALJ found to be unsafe.

A board’s governance and oversight of a <ch
solving problems that exist and actual progress toward solving those problems. Dr. Bryant, the
only expert witness who testified in this case, described the reasons that governance is so
important and the failures of the Turning Poi
TPF did not contradict with its own expert testimony, in our view merits serious consideration
even in light of the school’s academic and fi
showed a lack of consistency [by TPF] in complying with the standard that had been laid out for
the site visit for charter school governance operations. And . . . it builds a stronger case that the
governing board is either incapable or unwilling to work within those guidelines when
repeatedly, the same kinds of deficiencies show from year to year.” at 8B2). .That
assessment, when added to the issues of an unsafe facility, in our view, tips the balance toward

closure.



As the ALJ explained:

I find that . . . safety issues at the Trinity Church location were so
severe as to constitute ab a s 1 s , standing alone, not t o
Charter Agreement.

The evidence shows that the TPF Board has known since at least the
time of the 2013 Site Visit Report that it should focus on a viable
solution to address space challenges in its Trinity Church facility.
Mr. Shackleford did not deny that TPA reached its limit as far as
space in the Trinity Church space. Ms. Clomax and Ms. Steward
attested to many of the conditions found by the Safety Office
Inspector. Futhermore, TPF stipulated that there were TPA staff
members who expressed concerns about the use of classroom space
by non-TPA and non-PGCPS individuals and organizations and that
concerns raised by staff included, but were not limited to, furniture
and other items moved.

At the hearing, TPF questioned many of the findings made by Mr.

Stefanelli’s department regarding s ome
the Trinity Church facility, but Mr. Stefanelli presented as qualified

and knowledgeable about safety inspections. I am aware that some

of the Climate Survey results indicate a lack of concern on the part

of some parents and staff about the fac
placed more weilght on Mr . Stefanelli’s
conditions and why they were concerning. TPF did not present

testimony from anyone with similar inspection experience to

establish that the Trinity Church facility is sufficiently safe,

hygienic, and conducive to learning.

The evidence relating to the condition of that location, as testified to
by Mr. Stefanelli, shows that the Trinity Church location clearly
created challenges for the instructional and operational program as
well as hindered TPA from thriving to it maximum potential. I find
that the County Board reasonably determined that TPA students and
staff should not remain there another year.

In addition, as acknowledged by Mr. S h
Charter Agreement, TPF is responsible for locating an appropriate

facility and for issues around facility maintenance.  That

responsibility necessarily includes providing a facility that is safe

for students and staff and that is appropriate for instructional and

operational purposes.

(Proposed Decision at 96-97).



Thus, when we think about the board’s fail
the prism of the safety of students, and ask, do students deserve to have a safe facility in which to
learn? The answer, we believe, is yes. Unsafe and unhealthy aspects of the facility were pointed
out in Site Visit Reports for seven years. The board did look at other facility options, but they
did not make progress toward solving the problem. And, that failure meant that students did not
have a safe school to attend. That, to us, justifies closure even in the face of the academic and
fiscal soundness of the school.

(4) Due Process Rights

TPF’s due process argument focuses on the
first reading of the motion not to renew. It claims that because the charter school was not given
any “oral or wridnewmalr esasmgpge sftoiron’hea mdnlrecaus ¢
Visit Report “until after the first.. reading

(Exceptions at 12).

The fact of the matter is that at the next local board meeting, at the time of the second
reading and before the local board voted, the
the opportunity to speak and submit additional information prior to and at the local board
meeting. (Proposed Decision at 101). We find no due process violation.

(5) Breach of Charter Agreement

TPF bases its argument that the local board breached the charter agreement in part, on the
di spute about “timely disbursement” of the tr
had a legitimate disagreement about funding (Proposed Decision at 91), but that the issue of
disbursement of funds was not before her. As she pointed out, at that time, there had been no
appeal filed to the local board concerning the funding issue and the funding was not the crux of
the current appeal. (Proposed Decision at 90 n. 60-61). Since then, TPF has appealed the
funding issue.

TPF also argues that repeated visits by Ms. White, a local school system charter school
liaison, were evidence of a breach of agreement because some of the visits were without a notice
to the charter school. We find that argument to be too thin a reed to support a finding of a
breach.

As the ALJ explained:

I did not find merit in TPF’s assertion
repeatedly visiting TPA without providing advance notice, the
County Board failed to comply with section 12(t) of the charter,
requiring mnotice before a site visit.
Ms . White’s affidavit established that
part of a formal Site Visit. Thus, she was not required to provide
advance mnotice of her visit pursuant t o«
Even if that was the case, I fail to see how such events are relevant.

(Proposed Decision at 101).



CONCLUSION

For all the reasons stated, we adopt the well reason and comprehensive Proposed
Decision of the ALJ as the final decision of the Board. We find, as did the ALJ, that the local
board’s decision was not arbitrary or unreaso
policy.
Signatures on File:

Gail H. Bates

Charles R. Dashiell, Jr.

Susan J. Getty

Rose Maria Li

Rachel McCusker

Joan Mele-McCarthy

Lori Morrow

Warner I. Sumpter

Absent:

Clarence C. Crawford, President
Holly C. Wilcox

Dissent:

Jean C. Halle, Vice-President
Shawn D. Bartley

Vermelle D. Greene

Dissent of Shawn Bartley:
The ALJ’s Proposed Decision is well written a
TPA exceeded the performance of similarly sit

It is apparent that any alleged governance issues of the school did not interfere with the academic
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b

success of the school’s students. The school
governance issues, which is curious taking into consideration the academic success of the

students. Is the elimination of the charter school based on anything other than the successful

performance of the students ignominious? There is no hurdle to eliminating any charter school

in Maryland and can be accomplished for any reason, regardless of substance, so long as the

procedure is followed. There is likely a need for objective regulation regarding the basis for any

revocation of a charter and elimination of the school.

February 23, 2021
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