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OPINION
Appellants filed an appeal of the November 21, 2019 decision of the Howard County
Board of Education (“local board”) approving the Attendance Area Adjustment Plan for School
Year 2020-2021. Appellants argued that the redistricting decision was arbitrary, unreasonable
because the local board violated the Open Meetings Act and because the movement of Polygons
1018 and 18 to different schools violated Policy 6010.
On January 16, 2020, we transferred the case pursuant to COMAR 13A.01.05.07A(1) to
the Office of Administrative Hearings for review by an Administrative Law Judge (“ALJ”). On
June 24, 2020, the ALJ issued a Recommended Order to grant, in part, the local board’s motion
for summary decision.
The ALJ conducted virtual hearings on July 23, 24, and 29, 2020, and August 11, 2020.
On October 14, 2020, the ALJ issued a Proposed Decision concluding that the Appellants failed
to show, by a preponderance of the evidence, that the local board’s redistricting decision was
arbitrary, unreasonable or illegal. The ALJ recommended that we dismiss the appeal.
Appellants did not file exceptions to the ALJ’s Recommended Order or Proposed
Decision.
Based on our review of the record, we concur with the ALJ’s Recommended Order on the
local board’s motion for summary decision and the ALJ’s Proposed Decision and adopt them
with one modification. In the Proposed Decision, the ALJ found that the Appellants did not meet
their burden of proof in the case and, therefore, recommended dismissal of the appeal. Because
the Appellants failed to demonstrate that the local board’s decision was illegal, we decline to
dismiss the appeal and instead affirm the decision of the local board.
Signatures on File:
_____________________________

Clarence C. Crawford
President

_____________________________

Jean C. Halle
Vice-President
__________________________
Gail H. Bates
__________________________
Charles R. Dashiell, Jr.
_____________________________

Susan J. Getty
_____________________________

Vermelle Greene
_____________________________

Rose Maria Li
_____________________________

Rachel McCusker
_____________________________

Joan Mele-McCarthy
_____________________________

Lori Morrow
_______________________
Warner I. Sumpter
Absent:
Holly C. Wilcox
Dissent of Shawn D. Bartley:
The persuasive techniques of the board members should be thoroughly examined via direct
examination when considering the curious vote change of the affected board member; especially
taking into consideration the questionable data that was changed on the day of the decisive vote,
without thorough contemplation and evaluation of the same.
April 27, 2021

2

.

* ..^

TIMOTHYJ. MUMMERT AND

*

BEFOREJOYL. PHILLIPS,

STEPHANIEK. MUMMERT,

*

AN ADMINISTRATIVELAWJUDGE

APPELLANTS

*

OF THE MARYLANDOFFICEOF

V.

*

ADMINISTRATIVE HEARINGS

*

OAH No. : MSDE-BE-09-20-01599 (File #15)

HOWARDCOUNTY
BOARDOFEDUCATION

PROPOSEDDECISION
STATEMENT OF THE CASE

ISSUES
SUMMARYOF THE EVIDENCE
FINDINGSOF FACTS
DISCUSSION
CONCLUSIONSOFLAW
RECOMMENDEDORDER
STATEMENT OF THE CASE

On or about November 21, 2019, the Howard County Board of Education (Local Board or
Board) passed the Attendance Area Adjustment Plan for School Year 2020-2021 (Redistricting

Plan). On December 18, 2019, the Appellants filed anappeal challenging the Redistricting Plan
on numerous grounds (Appeal). 1 They asked that the decision to move their neighborhood
(Polygon 10182) from Hammond Elementary School (ES) and Hammond Middle School (MS) to
other schools be reversed.

By letter dated January 16, 2020, the Maryland State Board ofEducation (State Board)
transmitted the appeal to the Office ofAdministrative Hearings (OAH) for a contested case

' Thiswasone ofthirty-sixappealschallengingthe RedistrictmgPlan.

2 A. Thetermpolygonis defmedlaterinthisProposedDecision. B; Polygon 18wasdiscussedaspartofthis
appeal, as the two polygons have traditionally been kept together.

hearing and to issue a proposed decision containing findings offacts, conclusions of law, and
recommendations. 3 Code of Maryland Regulations (COMAR) 13A. 01. 05. 07A(1), E.
On February 20, 2020, 1 held an in-person prehearing conference on the appeal at the
OAH in Hunt Valley, Maryland. Claude de Vastey Jones, Esquire, and Judith S. Bresler,

Esquire, represented the Local Board. The Appellants represented themselves. A motions

schedulewasagreedupon andlater extended attherequest oftheparties.4
On February 18, 2020, the Appellants filed a Motion for Default on the basis that the
Local Board failed to respond to the Appeal within twenty days. On March 5, 2020, the Local

Boardfiled a Response to Appeal, accompanied bytwenty-five exhibits. 5 TheMotion for
Defaultwas amendedon March 13, 2020. OnMarch25, 2020, 1 issueda Ruling denyingthe
Amended Motion for Default.

On May 4, 2020, the Local Board filed a Motion for Summary Decision. On May 11,

2020, the Appellants filed a Motion for Partial Summary Decision. OnJune22, 2020,1

convened a prehearing conference viavideoconferencing. 6 Theprehearing conference was
continued to July 6, 2020. On June 24, 2020, 1 issued rulings on the motions for summary

decision. 7 At the July 6, 2020 prehearing conference, the remaining issues were scheduled for
hearing.
On July 23, 24, and 29, 2020, and August 11, 2020, 1 convened a contested case hearing
via videoconferencing to address the impact of an Open Meetings Act violation on the

3 The lettertransmittingthe appealsto the OAHrequestedthehearingsbe expedited,butthepartiesdidnot file any
suchmotion, aswaspermittedpursuantto CodeofMarylandRegulations28.02.01.06. Nevertheless, I scheduled
the matter as soon as practical.

41frequently extendeddeadlmesfor filing m the appealsdueto the constraintsimposedbythe COVID-19
pandemic.

5 One copyofthoseexhibitswill be forwardedto the StateBoardwiththe files for all appeals.
6 This matter was conductedremotely because of closures dueto the COVID-19pandemic.
71 recommended the Motion for Summary Decision be granted on the issues ofwhether the Local Board used
socioeconomic data as a pretext for race, whether the Local Board violated the Appellants' right to protest as

guaranteedbythe FirstAmendmentto the United StatesConstitution, andwhetherthe LocalBoarddeniedthe
Appellants an opportunity to be heard.

Redistricting Plan. The Appellants' appeal was consolidated with other appeals for hearing on

this issue. 8 Claude de Vastey Jones, Esquire, and Judith S. Bresler, Esquire, represented the
Local Board. The Appellants represented themselves.

On July 28, 2020, 1 convened a separate contested casehearing via videoconferencing on
the remaining issue in the Appellants' appeal, regarding whether the Redistricting Planas it
impacted the Appellants' polygon was arbitrary or unreasonable. Claude de Vastey Jones,

Esquire, andJudithS.Bresler, Esquire, represented the LocalBoard. TheAppellants represented
themselves.

The contested caseprovisions ofthe Administrative Procedure Act, Md. Code Ann., State
Gov't §§ 10-201 through 10-226 (2014 and Supp. 2020); the procedural regulations for appeals
to the State Board of Education, COMAR 13A. 01. 05; and the Rules of Procedure for the OAH,
COMAR28.02.01, governthe procediu-ein this case.
ISSUES

Was the Redistricting Plan adopted by the Local Board onNovember 21, 2019, illegal as
a result of a violation ofthe OpenMeetings Act or arbitrary or unreasonable as it related to
Polygon 1018?
SUMMARYOF THE EVIDENCE
Exhibits

A list ofthe parties' exhibits is attached to this Proposed Decision as an Appendix.

8 A. For certam issues, I consolidated the followmg appeals for hearmg: Neidennyer (File #09), MSDE-BE-09-20-

01502;Mummert(File#15),MSDE-BE-09-20-01599;Dimitrov(File#27),MSDE-BE-09-20-01684;Dewani(File
#31),MSDE-BE-09-20-01773;MacConnackandTayter(File#32),MSDE-BE-09-20-01781;Xue,etal., (File#33),
MSDE-BE-09-20-01821; Tucker (File #34), MSDE-BE-09-20-01834; andAlacron (File #30), MSDE-BE-09-2001769.

B. As thehearings wereconsolidated, I accepted onbehalfofall ofthe Appellants all exhibits mtroduced by any of
the Appellants andI considered onbehalfofall ofthe Appellants all ofthe arguments andobjections madeby any
ofthe Appellants.

C. Although I haddeniedtheLocalBoard's Motion for Summary Decision onthe issue ofwhethertheLocalBoard
used faulty or inaccurate data during the redistrictmg process, on July 28, 2020 the Appellants withdrew their appeal
on that issue.

Testimon

The Appellants testified on their own behalfandpresented the testimony ofthe following
witnesses:

.

Jim and Archana Neidermyer (File #09) (Appellants in MSDE-BE-09-20-0 1502)

.

Dr. Jill Tayter (File #32) (Appellant in MSDE-BE-09-20-01781)

.

Local Board Member Kirsten Coombs

The Local Board presented the testimony ot the following witness:
.

Renee Kamen, Howard County Public School System (HCPSS) Former

Manager of School Planning, 9 who was recognized as an expert in school plaiming
FINDINGS OF FACTS

I find the following facts by a preponderance ofthe evidence:

1.

OnJanuary 24, 2019, the Local Board initiated a county-wide school boundary

review that potentially impacted every school andneighborhood in Howard County, Maryland.
The resulting school area adjustment would take effect during the 2020-2021 school year.
2.

There are forty-two elementary schools, twenty middle schools, and twelve high

schools in Howard County, for a total of seventy-four schools.

3.

The impetus for the boundary review wasthe number of schools in Howard

County that were or would soon be overcapacity. "Capacity" is the number ofstudent seats in a
school.

4.

HCPSS Policy 6010 sets a range of 90% to 110% as the capacity utilization goal

for each school. "Capacity utilization" is how many students attend a school in relation to
official capacity.

9 At a hearingon September3, 2020,Ms. Kamenannouncedthatshehadresignedfrom HCPSS.
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5.

The HCPSS Office of School Planning annually produces a Feasibility Study for

the Local Boardthat covers the needs ofthe school system, projections for comingyears,
infrastmcture needs, planned capital improvements, and when necessary, suggests a boundary
reviewto addressprojected needs.
6.

On June 13, 2019, the annual Feasibility Study, prepared by the Office of School

Planning, was presented to the Local Board and the boundary review process was officially
started.

7.

The Office of School Planning provides ten-year projections of enrollment to the

HCPSS in order to plan for future capital project and staffing needs. Enrollment projections not
only include cohort survival rates, that is, the number of students moving up from grade to grade,

school to school, and level to level, but also housing projections, taking into account housing
resales, apartment turnover, and development. These projections also incorporate Pre-K
enrollment and birth-lo-nve yeiirs of age survival rates. Projections are developed for attendance
areas.

8.

A school "attendance area" is a large geographical area from which students are

assigned to a school.
9.

Attendance areas sometimes include commercial zones.

10.

The Office of School Planning also engages in an eighteen-month capital

planning process, compiling projection data and reporting that data to the Local Board which in
turn reports, via the Adequate Public Facilities Ordinance, to the Howard County Council
annually

11.

OnAugust 22, 2019, the Superintendent presented his Proposed Attendance Area

Adjustment Plan (Superintendent's Plan) to the Local Board. Under this plan, almost 7, 400
students would be redistricted. 10

12.

Polygons are smaller units within an attendance area that are so designated only

for redistricting purposes. Polygons are used to quickly provide the numbers needed for the
Local Boardto determine enrollment and other datafor a school basedon a suggestedboundary
change during redistricting deliberations.
13.

Feeds refer to how students move up through the system. A feed at a middle

school is the portion of students it receives from a particular elementary school, for example.
14.

From September 17, 2019 to October 15, 2019, the Local Board held seven

sessions at whichthe public could speak regarding the proposed boundary changes.
15.

From October 17, 2019 to November 18, 2019, the Local Board held nine work

sessionsto develop new attendanceareas.
16.

At the work sessions, the Local Board considered numerous factors set forth in

Policy 6010 in evaluating the merits of each suggested boundary change. Factors included
capacity utilization, equity, Free and Reduced Meals (FARM) participation rates at each school,
walkers becoming bus riders, whether neighborhoods would be divided as a result ofa boundary
change, feeds to schools, transportation costs, and planned housing development.
17.

Throughout the work sessions, the Board was guided by the stafffrom the Office

of School Planning and the consultants from Cooperative Strategies.
18.

Under the Redistricting Plan, approximately 5, 400 students were redistricted. The

school attendance areas offifty-six schools were adjusted.

10Thismightmeanthata risingninthgraderwouldattenda differenthighschoolthantheywouldhaveattendedhad
no redistrictingtakenplace, or a risingthirdgraderwouldattend a differentelementary schoolfor fourth grade,for
mstance.
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19.

The Local Board kept to its goal offinalizing the process by November 21, 2019,

over the objection of some members who desired additional work sessions.
0 en Meetin s Act

20.

At the November 14, 2019 work session. Board members Jennifer Mallo and Dr.

Chao Wupresented alternative plans from the Superintendent's Plan. The Local Board voted to
use Ms. Mallo's plan as a base and work from it (Consolidated Plan).
21.

In the Consolidated Plan, thestudents in polygons known as "the 32s"(132, 1132,

2132) were moved from Clemens Crossing Elementary School (ES) to Bryant Woods ES, a school
much farther away from the neighborhoods comprising the 32s. The Board hadlengthy
discussions about this move, in addition to discussing several nearby elementary schools in the
region known as Columbia West that were overcapacity. Several times Ms. Coombs questioned
whether it wasnecessary to move the 32s and shemade suggestions for avoiding the move. The
32s were in play during discussion, but ultimately the move to Bryant Woods ES was incorporated
into the Consolidated Plan.

22.

On November 18, 2019, the Board continued to address the elementary schools.

Ms. Coombs expressed her view that she did not want to move the 32s. Finally, the Board took a
straw vote on the Consolidated Plan, which had been revised during the work sessions. In the
strawvote, Ms. Coombs voted in favor ofthe ConsolidatedPlan.
23.

On November 21, 2019, during the final vote on the 32s, Ms. Coombs voted

againstthe move, along withthree other Board members, andthe motion on thatmove failed.
Ms. Mallo quickly moved for a recess and the Board recessed. More than four ofthe members,
including Ms. Coombs, entered the Board meeting room, adjacent to the Board hearing room;

thus, a quorum was present. The members discussed that the failed vote on the 32s would cause
the entire Plan to "fall apart. " The members were highly upset and emotional, with Ms. Coombs

crying. Some decried Ms. Coombs' vote and others cautioned against bullying her. Ms.
Coombs mentioned she felt bullied by both sides, referring to public pressure. Ms. Coombs

againwondered whether Clemens Crossing ES could accommodate the additional students. Ms.
Coombs realized hers was the swing vote and she said she would move to reconsider the vote.
24.

When the members reentered the hearing room after a four-minute recess and the

meeting resumed, Ms. Coombs moved to reconsider the last vote and a new vote was taken. She
said she was voting in favor ofthe move because otherwise, the entire Plan would fall apart. She
wastearful and emotional at the time. Ms. Coombs voted in favor ofmoving the 32s to Bryant
Woods ES and the votes on the Redistricting Plan continued without further delay.
25.

On December 17, 2019, Ms. Coombs voted with three other Board members to

ratify the vote on the 32s.

26.

OnFebruary 14, 2020, the OpenMeetings Compliance Board issued a written

decision finding that the Local Board hadviolated the Open Meetings Act when a quorum met in
the meeting room onNovember 21, 2019 and discussed Board business outside ofthe public eye.
27.

On March 26, 2020, the Open Meetings Compliance Board cautioned the Local

Boardagainsttexting eachotherprivately during public meetings.
Pol ons 1018 and 18
28.

There are about 113 students in Polygons 1018 and 18. This high number would

have a noticeable impact on capacity utilization in any receiving school.
29.

As a result ofthe Redist-icting Plan, the FARM participation rate changed from

25%to 16% at HammondES, 46% to 41% at Guilford ES, and 5% to <5% at Fulton ES. The
rate at Bollman Bridge ES remained the same as there was no change to its boundary

^

30.

As a result ofthe Redistricting Plan, the capacity utilization changed from 95% to

108% at Hammond ES, 79% to 103% at Guilford ES, and 122% to 98% at Fulton ES. The rate

at Bollman Bridge ES remained the same asthere was no change to its boundary
DISCUSSION
Le al Framework

StandardofReview

The standard ofreview applicable to school redistricting is set forth in COMAR
13A.01.05.06A, as follows:

Decisions of a local board-involving a local policy or a conb-oversy and
dispute regarding the mles and regulations of the local board shall be
considered prima facie correct, and the State Board may not substitute its

judgment for that of the local board unless the decision is arbitrary,
unreasonable, or illegal.
COMAR 13A. 01. 05. 06B defines "arbitrary or unreasonable" as follows:

A decision may be arbitrary or unreasonable if it is one or more of the
following:

(1) It is contrary to sound educational policy; or
(2) A reasoning mind could not have reasonably reached the
conclusion the local board or local superintendent reached.

COMAR 13A. 01. 05. 06C defines "illegal" as satisfying one or more ofthe following six
criteria:

(1) Unconstitutional;

(2) Exceedsthe statutory authority orjurisdiction ofthe local board;
(3) Misconstmes the law;
(4) Results from an unlawful procedure;
(5) Is an abuse ofdiscretionarypowers; or
(6) Is affected by any other error of law.

A redistricting decision is subject to a presumption ofcorrectness. COMAR 13A. 01 05. 06A.
To prevail, an appellant must show, by a preponderance ofthe evidence, that the challenged

redistricting decisionwasarbitrary, unreasonable, orillegal. COMAR 13A. 01.05.06AandD. To
9

prove an assertion by a preponderance means to show that it is "more likely so than not so" when all
the evidence is considered. Colemanv. AnneArundel Cty. Police Dep't, 369 Md. 108, 125 n.16
(2002). As the Appellants acknowledged several times, they face an uphill battle to have the
RedistrictingPlan overturned.
Review of Redistricting Plans
County boardsdetermine the geographicalattendance areafor eachschool. Md. Code
Ann., Educ. § 4-109(c) (2018). In Bernstein v. Board of Education ofPrince George 's County,
245 Md. 464 (1967), the court held that absent a claim of deprivation of equal educational
opportunity or unconstitutional discrimination because ofrace or religion, there is no right or
privilege to attend a particular school. Id. at 472. The courts of Maryland will not ordinarily
substitute theirjudgment for the expertise of school boards acting within the limits of the
discretion entmsted to them. Id. at 476. The court in Bernstein wrote:

The point is whether the move was reasonable and within the discretion of the
Board. The test is not even that there may have been other plans that would have
worked equally well, or may, in the opinion of some, have been better; the test is
whetherthe actionwhichwastakenwas arbitrary, capriciousor illegal.
Id. at 479.
The Court further noted that it "is a thanklessjob thatthe Board ofEducationhas whenit
finds it necessary to move students from one school to another, " but in "a rapidly growing
county, however, that is sometimes necessary. The paramount considerationis the proper
educationofthe students." Id, In 1974, the State Boardnoted that it "is not enoughfor [the
appellants] to showthat their [p]lan is better, they must showthat the Board's Plan is so totally
lacking in merit as to have been adoptedwithout any rational basis." ConcernedParents of
Overlea v. Bd. ofEduc. of Baltimore Cty., MSBE Op. No. 74-13 (1974).
Localboardsdetermine whatconstitutes sound educationalpolicy for their county. It is
definedby thepublic throughtheir elected Board ofEducationmembers. They are elected
10

specifically to formulate educational policy for the county using their ownjudgment. While
many people may disagree with the resulting conclusions, decisions made through the proper
process are the result ofthe community speaking through the democratic process. Shahv.
Howard Cty. Bd. ofEduc., MSBE Op. No. 02-30 (2002). Promoting demographic diversity in a
school setting has been approved as sound educational policy. Jones, et al. v. Montgomery Cfy.
Bd. ofEduc., MSBE Op. No. 06-38 (2006).
There is no right to a school attendance arearemaining "as is. " In Stishanv. Howard
County Board of Education, MSBE Op. No. 05-33 (2005), a family opposed the county board's
redistricting decision which resulted in the family's children being reassigned to a different high
school. The redistricting plan was upheld by the State Board, which found there is no liberty or
property interest in a school in one's district remaining "as is," without changes resulting from
closure or consolidation. The decisionto close or consolidate schools is a quasi-legislative
matter andthe rights to be affordedto interested citizens are limited.
The reviewer ofthe Local Board's decision may not substitute theirjudgment for that of
the LocalBoard. If substantialevidence existsto support the decision, even if the reviewer
disagrees with it, the decision must be upheld. Montgomery Cty. Educ. Assoc., Inc. v. Bd. of
Educ. of Montgomery Cty., 311 Md. 303, 309-10 (1987).
The 2019 Redistricting Process and Policy 6010
Policy 6010is the governingpolicy for redistricting actionstakenby the LocalBoard.
(App. Ex. 6). It provides, in pertinentpart:
IV.B. The Board, SuperintendenVdesignee and the AAC will consider the impact
ofthe following factors in the review or development of any school attendance area
adjustment plan. While each of these factors will be considered, it may not be
feasible to reconcile each and every school attendance area adjustment with each
and every factor.

11

1. Facility Utilization. Where reasonable, school attendance area utilization
should staywithinthetarget utilization for aslong a period oftime aspossible
through the consideration of:

a. Efficient use of available space. For example, maintain a building's
program capacity utilization between 90% and 100%.

b. Long-range enrollment, capital plans and capacity needs of school
infrastmctures (e. g., cafeterias, restrooms and other shared core facilities).
c. Fiscal responsibility by minimizing capital and operating costs.
d. The number ofstudents thatwalk or receivebus service andthe distance
and time bused students travel.

e. Location ofregional programs, maintaining an equitable distribution of
programs across the county.

2. Community Stability. Where reasonable, school attendance areas should
promote a sense ofcommunity inboththegeographic place (e. g., neighborhood
or place in which a student lives) and the promotion of a student from each
school level through the consideration of:

a. Feeds that encourage keeping students together from one school to the

next. For example, avoiding feedsoflessthan 15%atthereceiving school.
b. Areas that are made up of contiguous communities or neighborhoods.

c. Frequency with which any one student is reassigned, making every
attempt to not move a student more than once at any school level or the
same student more frequently than once every five years.

3. Demographic Characteristics of Student Population. Where reasonable,
school attendance areas should promote the creation of a diverse and inclusive

student body at both the sending and receiving schools through the
consideration of:

a. The racial/ethnic composition of the student population.

b. The socioeconomic composition ofthe school population asmeasured by
participation in the federal FARMS program.

c. Academic performance of students in both the sending and receiving
schools as measured by current standardized testing results.
d. The level of English learners as measured by enrollment in the English
for Speakers of Other Languages (ESOL) program.
e. Number of students moved, taking into account the correlation between
the number of students moved, the outcomes of other standards achieved in

Section IV.B. and the length of time those results are expected to be
maintained.

f. Other reliable demographic and diversity indicators, where feasible.

ThePolicy sets forththree mainfactors to be considered whendeveloping anattendance
areaadjustment plan andnotesthat it "may notbefeasibleto reconcile eachandevery school
attendance area with each and every factor. " Id. The factors are: Facility Utilization,

Community Stability, andDemographic Characteristics ofStudentPopulation. Id. The factors
apply to developing "attendance areas, " definedasthe geographic areafrom whicha school's
12

students are drawn. Id., § III.R. Attendance areas are made up of contiguous communities or

neighborhoods. Id., § IV.B.2.b. Polygons, smaller units withinanattendance areathat areused
only for redistricting purposes to quickly provide the numbers needed for the Local Board to
assess the results of school reassignments, are not mentioned in Policy 6010.

The 2019 redistricting process wasthe most comprehensive in the history ofHoward
County. The Local Board noted throughout its meetings in 2019 that the driving force behind
the redistricting process was schools that were overcapacity. Thus, capacity utilization was the
primary focus ofthe Board. Dr. Wunoted atthe October 17, 2019 work session that 1,000 new
students arrive in Howard County Public Schools every year, although according to the
Feasibility Study, that number is closer to 770. (App. Ex. 21, pp. 7-8). Few school buildings are
being constmcted, with the exception of a new high school slated to open for the 2023-2024
school year and a new elementary school expected to open for the 2024-2025 school year.
The Local Board was tasked with redistricting some school boundaries to best use

existing facilities, while keeping enrollment in each school between the target utilization rate of
90% to 110%. (App. Ex. 6, § III.S and § IV.B. l). Reaching that utilization rate often took
precedence over the stability that comes from keeping a neighborhood assigned to a particular
school.

Another primary focus throughout the redistricting process was equity. The Local Board
mentioned numerous times its intention to address inequities between schools based on the
socioeconomic circumstances ofthe students. This is in accordwithPolicy 6010 § IV.B.3,

which provides that "where reasonable, school attendance areas should promote the creation of a
I

diverse and inclusive student body at both the sending andreceiving schools. " The indicator
used by the Local Board for this consideration wasthe FARM rate at each school.

13

Policy 6010 provides that the Board should encourage keeping students together as they
move from level to level by avoiding feeds of less than 15%. (App. Ex. 6, § IV.B. 2). Some

Board members opined during the process that moving entire neighborhoods to a different school
and creating a new feeder system promoted community stability by keeping friends together,
albeit at new schools. Others did not want to change existing feeds, arguing it was more

important to create larger, secure feeds that families could count on for future years. Some ofthe
boundary changes made by the Local Board strengthened existing feeds and some weakened
them. The Board was not successful in reaching the 15% goal for each school. Capacity
utilization often took precedence over maintaining strong feeds. Nevertheless, the Board
consistently considered feeds when reviewing potential boundary changes.
Other factors considered by Board members included allowing existing walkers to remain
walkers, although they were not always successful in doing so. They looked at the costs of

transportation. They discussed proposed housing development andwhere the greatest influx of
new students would come from. They looked at the age of existing school buildings, the number

ofportable classrooms in use, andthe frequency with which students from a given school would
be reassigned within a five-year period. (Policy 6010 sets the goal at not moving a student more
than once at any school level. (App. Ex. 6, § IV.B. 2. c)).
I reviewed all of the Board's work sessions online and found that Board members

attempted to hew closely to the directives of Policy 6010. Dr. Wu, realizing the constraints of
Policy 6010, suggested making changes to the policy in the future to prevent some of the
difficulties the Board faced during this process. For example, he suggested expanding the target
utilization above 110% so that boundary changes would not have to be made so frequently.
Some Board members cared more about feeds than utilization, while others focused on equity

more than keeping students in a walkable zone. Each member was able to voice their positions

14
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and arguments. Each member was able to suggest changes or introduce plans. Many members
cautioned that there would be no perfect plan andthat the community should be prepared for
change. An issue was raised, but not resolved, whether it wasbetter to move more students now
so that they would not have to be moved again in a few years, or fewer students now to preserve
community stability.

The Board beganthe process using the Superintendent's Plan, introduced on August 22,
2019, which contained alternative scenarios. 11 Seven public hearings were held to pennit the

public to speak before the Board and public comment via email was solicited. From October 17,
2019 to November 18, 2019, the Board held nine public work sessions. The Board worked on

the high schools and middle schools first. OnNovember 14, 2019, the Board voted to use a plan
submitted by Ms. Mallo as abase. (App. Ex. 23, Video at 1:41). Ms. Mallo's plan, called the
Consolidated Plan by the Board, moved fewer students than the Superintendent's Plan, but more
than a plan proposed by Dr. Wu. The final Redistricting Plan, adopted on November 21, 2019,
moved approximately 5, 400 students to different schools.

TheAppellants arguedthattheLocal Boardtook fifity-five individual votes inpassingthe
Redistricting Planandthat eachvote shouldbejustified underthe factors ofPolicy 6010. The
Local Boardresponded thatthevotes wereparts ofthe whole andthat definingthe geographical
areas by taking multiple votes simply breaks down the larger Plan into manageable parts. The
Local Board noted that Policy 6010 does not require the Local Board to justify its actions at the
level ofeach polygon, but only as to the attendance areas, which are much larger and comprise
numerous polygons. The Board is correct that Policy 6010 addresses attendance areas, not

polygons. Polygons werecreatedby HCPSS asa tool to quickly obtain statistics duringthe
redistricting process basedonthe studentpopulation ofa given smaller area. Whilethey arean
" A timeline. ofthe entire redistricting process is mcluded inRenee Kamen's affidavit submitted withtheBoard's
Response to Appeals as Board's Exhibit 2.
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important tool and one used throughout the redistricting process, it is the impact ofboundary
changes on attendance areas that matters under Policy 6010, not the impact on individual
polygons.

Policy 6010 does not impose on the Local Board the burden ofjustifying the move of
every polygon under every factor listed. It does not even require the Board to address every
factor listed or achieve every goal. The language of Policy 6010 is aspirational. It sets

parameters for decisions, using words such as "will consider, " "where reasonable, " and "should
promote. " It does not set mandates.
The Board members made clear at the work sessions their frustration with having to serve

all the students of Howard County while not having the resources or schools to do so. The

booming population ofHoward County drove this redistricting process, with the Board having to
make changes to overpopulated elementary schools knowing there was not a new school that
would open for four more years. As a result ofthe moves, families found their children
attending different schools, communities were uprooted and sent several miles awayto a
different school, and before and after school care plans were disrupted.

The process was contentious andfinstrating for all involved, as evidenced by the
comments ofthe Board members to the public during the work sessions. Beginning from the
first work session, Board members reminded the public to be civil during and outside ofthe

meetings. Board members mentioned protests, emails, phone calls, and social mediapostings.
Families showed up atthe work sessions wearing tee shirts from their respective polygon and
carrying signs. Board members met with communities outside of work hours.
Given the comprehensive nature ofthis redistricting, combined with the lack of capacity
to adequately accommodate all Howard County students and the time constraints for conducting
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the redistricting work, it was, no doubt, a difficult, frustrating process that left many families
unhappy.

Open Meetings Act
Back round

On April 28, 2020, 1 issued a Ruling pennitting the parties to raise whether a violation of
the Open Meetings Act may be a basis for showing the acts ofthe Local Board in passing the
Redistricting Plan were illegal, as that term is contemplated in COMAR 13A. 01. 05. 06C. Md.
Code Ann., Gen. Provisions, Title 3 (2019). In my Ruling, I acknowledged that the State Board
has historically declined to consider violations ofthe Open Meetings Act. Kurthv, Montgomery
Cty. Bd. ofEduc., MSBE Op. No. 12-23 (2012); Harper v. Frederick Cty. Bd. ofEduc., MSBE

Op. No. 02-15 (2002). However, I foundthatdecision ofthe OpenMeetings Compliance Board
was relevant to whether the violation impacted the process so asto render it illegal. My position
accords with Beverly G. Kelley v. Queen Anne 's County Board o/Education, MSBE Op. No.
18-24, p. 5 (2018), in which the State Board found that although it has "declined to make

independent findings aboutOpenMeetings Act violations, " it has"acceptedfinal decisions of
the Open Meetings Compliance Board as evidence in other .cases."

The Appellants argued that the State legislature found it so critical that HCPSS be
directed to comply with the Open Meetings Act that it was one of only a handful ofjurisdictions
that are specifically required to conduct open meetings and abideby the Act. Forthis reason,
they said, a violation ofthe Act is a proper issue for the State Board to address. Education
Article section 3-704, applying to Howard County, provides:

(b) Except for those actions authorized by subsection (c) ofthis section, all actions
of the county board shall be taken at a public meeting and a record ofthe meeting
and all actions shall be madepublic.

(c) The county board may take actions in closed session in accordance with § 3-305
ofthe General ProvisionsArticle, including actionto close a meeting.
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Without a doubt, the Local Board must comply with the Open Meetings Act and conduct

public meetings. It does not argue otherwise. As found by the Open Meetings Compliance
Board on February 14, 2020, the Local Board failed to abide by the mandate on November 21,

2019. (App. Ex. 1). For these reasons, the Appellants were permitted to present evidence
regarding Act violations and the impact, if any, on the votes taken on the Redistricting Plan. The
Appellants noted this language from page 17 of that decision:
Calling a recess to aid in the "crystallization of opinion" may be a routine and

acceptable practice for "societies" that are not subject to the Act. Public bodies,
however, should proceed with caution. The Maryland Court of Appeals has
repeatedly made clear that the purpose of the Act is "to prevent at nonpublic
meetings the crystallization of secret decisions to a point just short of ceremonial
acceptance. " New Carrollton v. Rogers, 287 Md. 56, 72 (1980) (quoting and
adopting the language ofthe Supreme Court of Florida in To^vn of Palm Beachv.
Gradison, 296 So. 2d 473, 477 (1974)) (emphasis added; quotation marks omitted).

The Court ofAppeals in New Carrollton reversed a lower court's ruling that a city
council hadviolated the Open Meetings Act during anannexation process, holding that the .
public was sufficiently notified ofthe council's actions andthe meetings were sufficiently open.
As I discuss below, the facts underlying the violation in this appeal do not come close to
constituting a "crystallization of secret decisions to a point just short of ceremonial acceptance."
The evidence regarding the Open Meetings Act violation centered on the events of the

Board meeting ofNovember 21, 2019, at whichthe final vote onthe Redistricting Planwastaken.
The Detailed Agenda and a thumb drive containing the recording ofthat meeting were admitted
into evidence. (App. Exs. 2 and 9, respectively). The Board recessed for approximately four
minutes after a failed vote on the polygons known as the 32s. Up to six Board members filtered
out ofthe Board room into an adjoining meeting room. The gathering was not recorded and was
conducted outside ofthe public eye. When the Board members returned to the Board room, Ms.
Coombs, who had voted against the proposed boundary change, moved to reconsider the vote and
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the vote on the 32s passed. On December 17, 2019, Ms. Coombs voted in favor ofratifying the
vote on the 32s.

The Appellants called Renee Kamen and Kirsten Coombs as witnesses. 12 The Appellants
Mummert, Neidennyer, and Tayter also testified. I admitted the written statements ofthree
Board members: Vicky Cutroneo, Jennifer Mallo, and Kirsten Coombs. (Exs. 3, 7, and8,
respectively). Those statements documented what occurred during the recess from the
perspective ofthe writer. I also admitted a decision from the Open Meetings Act Compliance
Board, issued on February 14, 2020. (App. Ex. 1). Finally, I reviewed the video recordings of
four Boardmeetings. (App. Exs. 9, 10, 18, and 23).
The Appellants also raised the issue oftwo Board members texting each other during a

meeting. 13 (App. Ex. 4). I admitted a decision from the Open Meetings Compliance Board,
issued on March 26, 2020, finding the issue to be one of first impression. (App. Ex. 5).
Additional facts are discussed below.
Testimon

Appellant Timothy Mummert testified that his family moved to Howard County so that
their daughter could attend the public schools there. She is now a rising third grader. In 2012,
their polygon, number 1018, was assigned to Hammond ES. He said it was not in play during
the 2019 redistricting process until the night of the straw vote, on November 18, 2019. His child

12The Appellants sought to present the testimony offour additional Local Board members on this issue: Vicky
Cutroneo, Christina Deknont-Small, Mavis Ellis, and Jennifer Mallo. I granted the Local Board's motion to exclude

the testimony ofthese four witaesses on the basis thatthey would not be capable oftestifying to the motivations of
the member who changedher vote following the recess that formed the basis ofthe OpenMeetings Act violation,
that is, Kirsten Coombs. The Appellants reserved the right to call those Board members in rebuttal to the Local
Board's evidence. The Local Board put on no evidence in this portion ofthe hearing andtherefore, these witnesses
didnottestify onthis issue. I deniedthe Appellants' motionto callthem m rebuttalto Ms. Coombs' testimony.
131overruled the Board's objection to the admission of evidence regarding these texts because even though it was
not raisedin any appeal,the Appellants Mummert disclosedthe evidencein theu-prehearingconferencestatement
filedFebmary 14, 2020, explainmgit only cameto theirattentionafterthey filedtheirappeal. As thetexts were
addressed without objection in the motion for siunmary decision filed by the Board, I allowed evidence ofthem to
be admitted at the hearing.
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was given the option ofremaining at Hammond ES,whichthe Mummerts decided to accept

becauseit allowedherto continue withkaratedaycare, something criticalto herdevelopment. 14
But this decision meant she was separated from her friends and the family will have to provide

transportation for her. The way the Board handled the vote onthe 32s had an impact not only on
his daughter, he said, but on him, aswell. He is politically active but decided against mnning for
the Local Board because ofthe Open Meetings Act violation. He said he was too upset about the

process anddid not want to participate on a board where decisions were made in backrooms.
He decried asbullying howsome Boardmembers talkedto Ms. Coombs during therecess and
pointed out that discussions took place outside ofthe public eye, violating the law.

Appellant StephanieMummert testifiedthatsheparticipatedinthepublic sessionsofthe
redistricting process andbelievedherpolygon would besafefrom a boundary changebecause
many otherpolygons were onthe edgesofattendance areas andtherefore, more likely to be
considered for a change. Her daughter's exemption will last only until the end of elementary
school, she said, at which time she will be moved to Patuxent Valley Middle School (MS). This
will occur even though Hammond ES is on the same grounds as Hammond MS. Ms. Mummert

wantedto pursue the appealto speakup aboutkeeping public bodieshonestandaccountable, she
said. The redistricting process moved so quickly that Board members were mshed andmade

mistakes, despite their good motives, she noted. Shewas disappointed that Ms. Coombs changed
her vote andwould have liked to have seenhowthe Boardwouldhave respondedhad she not
changedit.

Appellant ArchanaNeidermyer testifiedthatherfamily haslived in Howard County for
twenty-four years and has two children in public school there. The older is a rising eleventh
grader who attends Hammond HS. The younger is a rising eighth grader who attends Patuxent

14This option was given to students with anIndividualized Education Program or 504 Plan.
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Valley MS andwill attend Reservoir HS for her freshman year, 2021-2022. Because ofthe
Redistricting Plan, the younger child will have to attend a different high school thanher older
sibling during their overlapping year. Ms. Neidermyer testified they were shocked whentheir
polygon was sent to a different high school. Sucha move did not come up until very late inthe
process andno one wasprepared for it. Their entire family is devastated anddisappointed. Ms.
Neidermyer emailed Board members and the Superintendent but received no response. She said
the peculiarities with the vote on the 32s caused herto lose her confidence in all ofthe decisions
the Local Board and the school system made. She felt the final decisions were random and not
communicatedwell. The changestore their lives apart.

Appellant JimNeidermyer testified to the importance ofschool stability in the foster care
system, where he works as an attorney. He complained that the change impacting their family
came so late in the process, many residents didnot know about it until they registered their
children for school. The private meeting onNovember 21, 2019, culminating in Ms. Coombs'
changing her vote, illustrated how Board members must follow the party line, he said. That
flawed vote cast doubt on all of the votes coming afterward; the exact impact on subsequent
votes is unknowable, he testified. He said as an attorney, he has respect for legislative and

judicial bodies, but this process disgusted him andmade hun lose faith in the Board's direction.

Appellant Dr. Jill Tayter testified that shehastwo childrenwiththeHCPSS,a rising sixth
grader and a rising first grader. Her family lives on Jeny Drive, a street in one ofthe 32s. As a
direct result ofthe 32s being redistricted, she said, every family on Jerry Drive except one is

moving out ofthe area. What was an extremely close, friendly, family-oriented neighborhood
thatwas a model ofthe Columbia planned community hasbeen completely decimated, she said.
Because her street hadalways attended Clemens Crossing ES, where the children could bike or
walk to school, she never anticipated it would be redistricted to another school. The move
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caused her to lose faith in the Local Board and she no longer trusts HCPSS to teach her children
or make decisions in their best interests.

Dr. Tayter pointed to a suspicious move that caused three other polygons to be moved
into Clemens Crossing ESwhile the 32s, which are close to the school andhave always gone to
that school, were moved to Bryant Woods ES on the opposite side ofMerriweather Post Pavilion
andthe ColumbiaMali. Shebelievesthe decisionwas self-serving andbenefiteda Board
member. As a result of everything that happened, Dr. Tayter's family is moving to Michigan,
she said.

Ms. Coombs testified that she has been on the Local Board since December 2016. There

was an election in 2020, after the vote on the Redistricting Plan, and districts were redrawn. As

a result, she ran in the District 4 primary and lost to Ms. Mallo in 2020. She said she received
training on the Open Meetings Act when she first became a Board member, but numerous times
noted that she is not an expert on it.

Ms. Coombs said there were many considerations in deciding whether to change the
boundaries ofClemens Crossing ES, Swansfield ES, and Bryant Woods ES and recalled

discussion on splitting up the Simpson Mill polygon aspart ofthese moves. She said it was
difficult for her to recall them in detail, but she did recall that she voted to put the 32s at Clemens

Crossing ES. She saidthe 32s were at Bryant Woods ES in what shereferred to asthe BasePlan
but is refenred in this Proposed Decision as the Consolidated Plan.
Ms. Coombs saidthat when shewalkedinto the side meeting room during the recess, she
was not thinking about the Open Meetings Act. She did not know whether it was an open
session, a closed session, or an administrative session, althoughbecausethey did not vote to have
a closed session, she did not think it qualified as such. During the recess, she said she was
thinking about the impact of her vote on the 32s, the other schools, the Route 29 corridor, and
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how coming development would strain schools' capacity. She was stressed, fhistrated, and tired,
she said. She was not keeping track of the number of people in the meeting room. She heard
people talking but said she did not know to whom the comments were directed. It became clear
to her, she said, that she needed to change her vote impacting the 32s. She said she would move
to reconsider the vote. No new information was provided to the Board during the recess, she
said.

Ms. Coombs agreed that she was tearing up and crying, although she did not characterize
it as tears flowing down her cheeks, despite counsel's attempts to get her to concede that. She
said she cried at other times diu-ing her tenure as a Board member, at both happy events and
stressful events. She wears her heart on her sleeve. She denied that anything said during the
recess caused her to cry or to change her vote. Any pressure she felt came from the community,
not other Board members.

Throughout the redistricting process, Ms. Coombs felt bullied by the community. As

examples ofthe community pressure, shepointed to a protest march that took place atthe
Columbia Mali followed by some citizens marching on her street, which is near the Mali, emails
that were sent to Board members, general acrimony from the public, and threats to go to Board
members' homes. Sherecalled ChristinaDelmont-Small saying duringthe recessto stop

bullying herbut testified she did not knowto whom that comment was directed. Many-people
were talking, she said, and she does not know who said what to whom. She did not recall anyone
"pleading" with her to change her vote, as described by Ms. Mallo in her written statement.
Despite grilling from counsel, Ms. Coombs remained adamant that she did not change her

vote onthe 32s because ofpressure from fellow Board members. Shethought about whether
Clemens Crossing ES could handle the additional students but realized it could not. Sherealized
the impact the failed vote would have on the rest ofthe Plan andknew that for the Planto pass,
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shewould have to be the one to change her vote. She offered to move for reconsideration ofthe
vote, which she did when the Board returned to the Board room.
Written Statements

A typed statement from Ms. Coombs regarding whatoccurred during the recess was
admitted on behalf ofthe Appellants. (App. Ex. 8). She wrote that Ms. Mallo was angry with
the failed vote, slammed her files down on the table in the meeting room, and said, "Now what?"

Ms. Mallo was staring ather. OtherBoardmembers walkedin, including SabinaTaj, who asked
her what she was doing. Ms. Mallo and Ms. Taj continued to talk about the impact ofthe vote,

saying it ruins WestColumbia andthat "withoutthis, theplanfails. " Ms. Coombs wrote she
may have, but wasnot sure if shehad, saidsomething aboutClemens Crossing ESbeingableto
handle it (that is, the increased student numbers). Shewrote shewasteary andthat sheagreedto
move to reconsider it. She heard Ms. Delmont-Small say "Stop bullying her. " Ms. Coombs

wrote that she said, "I've beenbullied the entire time by both sides as everyone knows I'm the
swing vote. " Shewasteary asthey returned to the Board room.
A handwritten statement written on November 21 and 22, 2019 by Ms. Cutroneo was

admitted on behalfofthe Appellants. (App. Ex. 3). Ms. Cutroneo noted there was a quorum in
the meeting room. She wrote that Ms. Mallo (refen-ed to by her initials) was "screaming" at Ms.
Coombs: "Whatare we going to do," "The whole plan falls apart, " and"West Columbia plan
falls apart. " She wrote that Ms. Coombs asked about capacity at Clemens Crossing ES. She
wrote that Ms. Taj joined Ms. Mallo in yelling at Ms. Coombs andMs. Delmont-Small saidto
"Stop bullying her, don't let them bully you. " Shenoted Ms. Coombs offered to move to
reconsider and told others coming into the room she was going to change her mind.

A typewritten statement written onNovember 21 and22, 2019 by Ms. Mallo was
admitted on behalfofthe Appellants. (App. Ex. 7). Ms. Mallo described the recess asone akin
24

to other recesses the Board hadtaken to consider information, in this case, the impact ofthe
failed vote on the 32s. When she entered the meeting room, Ms. Taj and Ms. Coombs were
already in the room discussing the impact ofthe vote. Ms. Mallo was at one end ofthe room,
she wrote. She wrote that Ms. Taj "pleaded with Ms. Coombs to reconsider the vote, " Ms.

Coombs responded that "she was being bullied by the left andthe right because shewasthe
swing vote (referring, I believe, to the political spectrum). " She wrote that the Board returned to

the Boardroom after less thanfourminutes, andthat ChairMavis Ellis referred to themeeting as
an administrative session and later corrected the record to indicate it was not an administi-ative
session.

Video recordin sofBoardmeetin

I watched the video recordings ofthe Board meetings on October 17, 2019, November
14, 2019, November 18, 2019, November 21, 2019, and December 17, 2019. 15 At the first work
session, on October 17, 2019, following numerous public sessions. Chair Ellis addressed the

factors ofPolicy 6010, reminding the audience that each Board member could prioritize
whatever factor they felt was important, but that overall, the Board was going to focus on
capacity and equity. Ms. Coombs made a statement to the audience, chiding them about the ugly
comments that hadbeen made toward the Board and certain minority groups. She saidcapacity
wasthe driving force oftheredistricting effort andthat the Board must optimize the use ofthe
existing buildings. She expressed concern about the high concentration of FARM rates in certain
schools. She requested civility throughout the process.
Dr. Wu thanked the public for their input during the public sessions but denounced the

anonymous letters that were sent, spewing hatred and racism. He also requested civility during
the process and spoke about his priorities. Ms. Mallo presented statistics regarding overcrowded
15October 17, 2019 (App. Ex. 25), November 14, 2019 (App. Ex. 23), November 18, 2019 (App. Ex. 18), November
21, 2019 (App. Ex. 9), and December 17, 2019 (App. Ex. 10).
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schools andopinedit wasanunconscionable situation. Ms. Delmont-Small reminded themthat
the needs of the school system outweighed their budget.

OnNovember 14, 2019, the Board voted to use a plan proposed by Ms. Mallo asa base

from whichto work. (App. Ex. 23,Video at 1 :41). It incorporated changes proposed byDr. Wu.
Ms. CoombsvotedinfavorofadoptingtheConsolidatedPlanasthebasefromwhichtowork.

TheBoardspent several hours discussing elementary schoolmoves, including thoseaffectingthe
32s. Inthe Consolidated Plan, the 32s hadbeenredistricted to attend Bryant Woods ES from

Clemens Crossing ES. There wasspecific discussion regarding whether Clemens Crossing ES
could handlethe student population ifthe 32swerenot moved. Ms. Coombs opined that she

thoughtClemensCrossingEScouldhandleit andfavoredkeepingthe32sthere. Ms.Cutroneo
mentioned that Bryant Woods ESwasovercapacity andhada small, oldbuilding. Different

philosophies werediscussedregardingwhetheritwasbettertokeepcommunities togetherby
movingthemallto a differentschoolormovefewerstudentsbymovingonlythose
neighborhoodsthatabsolutelyhadtobemovedto addresscapacityissues. Therewassome
confusion duringthediscussions astowhichneighborhoods wereheadedtowhichschool under
the Consolidated Plan,buttheBoardmembers always gotit straightened out.
OnNovember 18, 2019,the LocalBoardcontinued to workonthe Consolidated Plan.

(App. Ex. 18). Ms. Coombs revisited theissueofkeepingthe32satClemens Crossing ES,but
acknowledged capacity therewashigh. A discussion ensued,withvarious factors considered,
suchaswhichbuildingwaslarger, older, ormore crowded. TheBoardacknowledgedthat

keepingthe32satClemensCrossingESwouldincreasecapacityto 128%. Whenthe32swere
raised, ChairEllis notedthatthe Boardcould not continue to revisit every vote, sayingit wasnot

easy, butthey would haveto stop at somepoint. Themotion to keepthe 32s at Clemens
Crossing ES failed, with Ms. Coombs voting for the motion.
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Hours after that vote, Ms. Coombs stated at the same Board meeting that she agreed with
Chair Ellis that they could not continue to flip back and forth on the moves. She said many
schools would be overcapacity and the Board would just have to prepare staff and the
community. She said there is no perfect balance for this system. (App. Ex. 18, Video at 10:44).
Dr. Wu agreed that the Board had to compromise. Ms. Coombs voted in favor of casting a straw
vote on the Plan the Board had created. In the three votes constituting the straw vote, the Board
voted to accept the working plan as to the high schools, the middle schools, and the elementary

schools. Knowing the 32s would beredistricted to Bryant Woods ES under the strawvote, Ms.
Coombs herselfmoved to proceed on the elementary school straw vote andvoted in favor ofit.
Betweenthe November 18, 2019 strawvote andthe final meeting onNovember21,
2019, the Office of School Planning drafted individual motions for each boundary change,

reflecting the streets providing egress from eachneighborhood. There were fifty-five different
votes on the boundary changes prepared. (App. Ex. 2). Those motions were presented on
November 21, 2019 for a final vote. (App. Ex. 9, Video at 4:06). Ms. Mallo and Ms. Coombs
read each ofthe motions. The fourth vote involved moving the 32s to Bryant Woods ES. Ms.
Mallo readthe motion and ChairEllis secondedit. Fourmembers voted againstit: Ms.
Delmont-Small, whoyoted against all of the boundary changes; Ms. Cutroneo, who voted

against all ofthe elementary school motions, all but one ofthe middle school motions, and one
ofthe highschool motions; Dr. Wu, who cast five nay votes total andabstained in several votes;
and Ms. Coombs, who didnot vote against any other motion. Ms. Coombs cast a nay vote on the
motion regarding the 32s, then moved to reconsider that vote when the Board returned from its
recess. She was tearful when she returned to the hearing room. Nevertheless, she moved to
reconsider the vote, which was seconded by Ms. Mallo. Chair Ellis then read the motion

regarding the 32s again and the motion passed, with Ms. Cutroneo, Ms. Delmont-Small, and Dr.
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Wu voting nay. When Ms. Coombs voted in favor ofthe motion, she noted that otherwise, the
whole plan would fall apart. Her voice caught as she said this, and she was tearful. The motions
continued thereafter without intermption, read by Ms. Coombs and Ms. Mallo.
Anal sis

The Appellants arguedthat the only reason Ms. Coombs would have changed her vote on
the 32s was in response to the bullying and screaming that took place during the recess by other
Board members. They noted she had, throughout the discussions, been opposed to moving the
32s out ofClemens Crossing ES. They argued passionately that the closed-door session was

illegal as violating the Open Meetings Act and that it constituted a dangerous threat to democracy
They said it tainted all the other votes that followed that evening, as no one else would have
bucked the Board after what occurred in the meeting room. The Board's behavior took a personal
toll on their families and their lives. It violated a sacred trust the Board has with the public of
Howard County, they said. They urged me to void the Redistricting Plan as the ultimate sanction,

as anything less thanthat would encourage the Board to continue to violate the Act. At a
minimum, they asked that I overturn the vote regarding the 32s.
In analyzing those arguments to determine the impact the violation had on the vote, I
looked at the larger context of Ms. Coombs' changed vote and not just the four-minute recess.

Although Ms. Coombs wantedto keep the 32s at Clemens Crossing ES, once it was clear to her
that the move was required in order to reduce capacity in other nearby elementary schools along
the 29 corridor, she reluctantly accepted the fact that the 32s had to change schools. She

signaled this by voting to move forward withthe straw vote onNovember 18, 2019 and stating
her agreement with Chair Ellis that at some point, they would have to stop making changes to the
plan they were working from. That same night, she advocated against adding work sessions. On
November 21, 2019, she, along with Ms. Mallo, presented the motions for all the boundary
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changes. It is obvious sheknewgoing into the final vote thatthe 32swouldberedistricted to
Bryant Woods ES, despite her desire to make a different choice.

Inhertestimony, shedidnot explainwhy sheinitially voted againstthe motion regarding
the 32s on November 21, 2019. Since she wanted to move forward with the plan as it was

adopted by the Board onNovember 18, 2019, it seems she would have voted in favor ofthat
motion. Instead, she apparently voted withherinitial opinionthatthe 32s shouldnotbemoved.
HadDr. Wunot also voted againstthe motion, themotion wouldhavepassed. As it was, the
motion failed. Ms. Coombs immediately realized that for the motion to pass and the entire plan
to move forward, she would have to change her vote, as she also realized the other members

wouldnot. Duringthe recess, sherepeated herearlier question aboutwhether Clemens Crossing
ES could handle the additional students but realized immediately it could not. She offered to
move to reconsider the vote.

Based on the evidence before me, I find Ms. Coombs wasnot threatened by other Board

members to change her vote. No one forced herto do it. Shecame to that realization on her
own. Shewascrying ortearful because, shetestified, shewastired, stressed, andfiiistrated.
Those were descriptions alsousedby otherBoardmembers duringthe final meetings. Those
emotions came to a head for her over the failed vote on the 32s. The tears do not, as argued by

the Appellants, mean Ms. Coombs was bullied into changing hervote.
Ms. Coombs is an elected official. She displayed a forceful personality during the

meetings andwas an active participant in the discussions. Shewas aware ofthe proposed moves

goinginto thevoteonNovember 21, 2019andwaspreparedto vote infavorofthePlan. Under
those circumstances, I disagree with the Appellants' assessment that the only reason she changed
her vote was due to bullying by Ms. Mallo or Ms. Taj. In hertestimony, Ms. Coombs outright

deniedanybullyingtookplace, otherthan,asshedescribedit, thepressureput onBoard
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Clemens Crossing ES and Bryant Woods ES was changed as a result of the Redista-icting Plan.
There were many factors to consider. She was abundantly aware on the night of the final vote of

the many competing values and issues. The stress and finstration she displayed that night do not
reflect weakness, but a natural response to what the Board had been experiencing for several
months. Her strength is shown in her willingness to change her vote to make the Plan happen
and her ability to continue with the motions and the votes on the night ofNovember 21, 2019.
Nor was there any indication that any other Board member felt pressured to vote with
either side on subsequent motions after Ms. Coombs changed her vote, as argued by the

Appellants. The Board members voted in line withtheir votes on the moves that comprised the
strawvote. Ms. Cuti-oneo andDr. Wuvoted differentways on differentmotions. It is pure
speculation to conclude all of the subsequent votes were tainted because of Ms. Coombs'
experience.

In the interest ofthoroughness, I will address some additional arguments made by the
parties. The Local Board argued that regardless of the finding of the Open Meetings Compliance
Board that there was a violation ofthe Open Meetings Act on November 21, 2019, to void the
vote, the Appellants must show the violation was willful and there cannot be any other remedy
that is adequate. Frazier v. McCarron, 466 Md. 436 (2019). Also citing Frazier, the Appellants
argued that no violation of the Act is ever harmless and the only remedy for the egregious
violation is voiding the entire Redisti-icting Plan. In the Frazier case, a lawsuit was filed in
Circuit Court against a city council for violating the Act. In discussing the importance of public
meetings andthe Act, the Court ofAppeals held at 449-50:
Violations of those mandates are not "technical" in nature; nor are they ever
hannless. A violation may not cause specific demonstrable injury to individual
members ofthe public, but it does necessarily clash with and detract from the public
policy that the Legislature declared in § 3-102 is "essential to the maintenance of a
democratic society, " that "ensiu-es the accountability of government to the citizens
ofthe State," andthat "enhancesthe effectiveness ofthe public in fulfilling its role
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in a democratic society. " Conduct that hasthat demeaning effect can be contagious
and cannot be considered harmless. It strikes at the core of our democracy - the

right and power ofthe citizens to confa-ol their government - even if its harm is not
immediately perceptible.
That does not mean that an axe must fall upon every, or any particular, violation.
The Legislature wisely provided a range of remedial and punitive options in
§§3-401 and 3-402, established conditions on imposing the more serious of them,
and, subject to those conditions, left the choice largely to the discretion ofthe court.
It is within that discretionary framework that the sanction, if any, can be made to
fit the offense, and that framework goes beyond the remedies set forth in those
sections. Section 3-401(a)(3) expressly provides that the section does not affect or
prevent the use of"anyother available remedies."
Most ofthe debate in this appeal centers on the meaning of "willful" or "willfully."
In that regard, it first is important to note that, of the various remedies
listed in §§ 3-401 and3-402, only two are conditioned on the violation being willful
- voiding final actions by the public body andthe imposition ofcivil penalties. The
authority to void final actions is subject to the further condition that no other

remedy is adequate. Issuance of an injunction, the assessment of counsel fees and
litigation costs, the posting of a bond, and the granting of other appropriate relief
do not require a findingofwillfulness.
Whether the violation of the Open Meetings Act was willful or what penalty should be
imposed is a matter for the courts to decide. It is beyond the scope ofthis appeal. I pennitted it
to be raised only as it may have caused the redistricting process to be illegal. For the reasons
stated, I do not find that it did.
Texts

The Appellants also argued that certain texts exchanged between two members ofthe
Board during public sessions on November 18, 2019 violated the Open Meetings Act and should
void the Redistricting Plan as illegal. (App. Ex. 4). The texts were between Ms. Taj and
another, unnamed Board member. They discuss various moves, how they could vote, who might
live in a certain district, and reducing capacity at one school. A complaint was filed with the
Open Meetings Compliance Board, which found, in a case of first impression, that the Act:
does not explicitly prohibit two members of a public body, when two is less than a
quorum, from having side conversations with each other that the public cannot hear
or read.. .However, the Act does impose on public bodies the duty to meet openly,
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and eachmember, aspart ofthe collective whole, shares in the public body's duty
to avoid interfering with the ability ofthe public to observe the members' conduct
of public business during a public meeting... [A]11 substantive communications
among members, during a public meeting of a quorum, regarding the topic then
under discussion, are subject to the Act regardless of whether a quorum is actually
involved in the particular communication.
(App. Ex. 5, p. 31).

Without more, I cannot conclude the texts offered establish anillegal impact on the
redistricting process. While they may have violated the Open Meetings Act, even the Open

Meetings Compliance Boardrecognized this is a newwrinkle intheAct's coverage andthe
members were probably not aware they were violating the Act. Furthennore, there is no
evidence linking the texts to a particular vote in the process that was rendered illegal as a result.
A

ellants' Motion for Jud ment

TheAppellants moved for Judgment afterthe Boarddidnotput onevidence regarding
the Open Meetings Act violations. COMAR 28. 01. 02. 12E. I took the motion under advisement
andwill address it here. The Appellants argued Ms. Kamen proved the Redistricting Plan was

integrated andtherefore, anillegal vote ononemotion invalidates the entire Plan. They called
the motions a "house of cards, " meaning each motion depended on every other motion. They

referred to the "backroom dealing" that took place during the recess. Given that the Local Board
violated the Act and it presented no evidence to rebut that, they said, they are entitled to
judgment on this issue.

The Local Board responded that Ms. Coombs testified she did not change hervote due to
pressure from fellow Board members during the meeting and that only she can speak to her
intent. The vote onthe 32s waspart ofa larger plan, it noted, andthe individual motions of
November 21, 2019 were based on the straw vote passed onNovember 18, 2019. The Local
Board saidit routinely takes recesses andthat there wasnot a "secret cabal" at whichthe Board
made secret decisions, pointing out that Dr. Wu did not even enter the meeting room. The Board
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noted that Ms. Coombs was the Appellants' own witness and her credibility was not successfully
challenged. The Board argued that even were I to believe that Ms. Coombs was unduly
influenced by other Board members, the Board ratified the vote on December 17, 2019, thereby
curing any illegality. (App. Ex. 10).
In an earlier hearing, I informed the parties that I would not consider the December 17,
2019 ratification when determining the legality ofthe Open Meetings Act violation, either to
show that process was illegal or to show the ratification cured the violation. It is relevant,
however, as it regards Ms. Coombs' intention. I note that it was Ms. Coombs who made the

motion "to ratify the vote taken with respect to Clemens Crossing" ES on December 17, 2019.
There was discussion about why the ratification was necessary and a statement was read by
Chair Ellis that related to what occurred during the recess on November 21, 2019. Three Board
members took issuewiththat statement. Nevertheless, the Boardvoted, four to three, in favor of

Ms. Coombs' motion to ratify the vote. In other words, almost one month later, out ofthe heat
of the moment, Ms. Coombs remained persuaded of the wisdom - or at least, the necessity - of
moving the 32s out ofClemens CrossingES.
The Local Board conceded that the Open Meetings Compliance Board did find a

violation ofthe Open Meetings Act hadoccurred whenthe Board recessed on November 21,
2019. (App. Ex. 1). As I have made clear, however, it is not the violation alone that matters, but
the impact on the process. I have outlined why I find Ms. Coombs to be credible and why I do
not conclude that Ms. Coombs was bullied into changing her vote as a result of the illegal

meeting. Shereconsidered her vote, made that motion, andchanged hervote in orderto make
the Plan work.
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Furthennore, there wasno "backroom deal. " There were backroom discussions thattook

placewhilea quorumoftheBoardwaspresent, andtheBoardhasadmittederrorindoingthat. 16
TheAppellants overdramatize .whatoccurred by characterizing it asa backroom deal. It was a
recess, like many other recesses the Local Board took, that became a closed meeting when a
quorum appeared in the meeting room to hash out the previous vote. It should not have

happened, andI do not defendit, butthe factthatit happened doesnot automatically entitle the
Appellants to judgment. I deny the Appellants' Motion for Judgment on this issue.
In siun, although the Appellants made excellent arguments for why the Local Board

should comply withthe letter-and the spirit-of the OpenMeetings Act, the evidence doesnot
showthat the violation ofthe Act impacted the redistricting process to the extent that the process
was rendered illegal pursuant to COMAR 13A. 01. 05. 06. As set forth above, the State Board

may only substitute itsjudgment ifthe decision ofa Local Boardis arbitrary, illegal, or
unreasonable. In this case, the decision is the Redistricting Plan. To be illegal under COMAR
13A. 01. 05. 06C, the decision must satisfy one or more ofthe following six criteria:
(1) Unconstitutional;

(2) Exceeds the statutory authority orjurisdiction ofthe local board;
(3) Misconstmes the law;
(4) Results from an unlawful procedure;
(5) Is an abuse of discretionary powers; or
(6) Is affected by any other error of law.
As I have discussed, I do not conclude the Redisto-icting Plan satisfies any ofthe criteria,

even though there were violations ofthe Open Meetings Act during the November 18, 2019 and
November 21, 2019 meetings.

16TheAppellantsarguedthattheLocalBoardshouldhaveprovidedanexplanationandanadmissionthatit violated
the law, why it was violated, andwhy there was no unpact. I understand why the Appellants seek an admission and
explanation, but as evidenced from the Discussion here, the Board did admit error andexplained the circumstances
ofthe violation, andI havefoundthere wasno unpactsuchaswouldrendertheprocess illegal.
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i.

Arbitrary or Unreasonable Decision
The Appellants complained that the decision to move Polygons 1018 and 18 from
HammondESto GuilfordES and from HammondMS to PatDcentValley MS violates HCPSS
Policy 6010 and was therefore arbitrary or unreasonable because the moves resulted in a small
(7%) feed from Guilford ES to Patuxent Valley MS, the polygon is separated from Guilford ES
by a commercial zone and is not contiguous, the Local Board took an under capacity school
(Guilford ES) and pushed it near the maximum capacity, and the move to Patuxent Valley MS

will split up friends at Guilford from other polygons who will have to attend a different middle
school. The Appellants posited the moves were made to appease developers who needed to open
up capacity at Fulton ES in order to receive permits to build hew housing developments.
The Local Board responded that Policy 6010 does not require the Local Board to
reconcile every polygon with every factor, and that the moves that impacted Polygon 1018
fulfilled the utilization goal of the policy. A move resulting in a small feed does not in and of
itself render the move arbitrary, it said. The Board had to address utilization first and Guilford

ESwas undemtilized, requiring some neighborhoods to be moved into Guilford ES. That took
priority over feeds, it argued. It also saidthe FARM rate decreased at Guilford ES from 46% to
41% as a result ofthe move, a positive result.
Testimon and Evidence

Appellant Stephanie Mummert testified as a life-long Marylander andmother ofa child
in HCPSS. She has a PhD in Molecular Biology and has become very involved in school

advocacy andlocal elections, currently serving as a ChiefElection Judge. Their neighborhood
has no dedicated elementary or middle school. The area has two parks, three pools with swim

teams, and is diverse. Their polygon, 1018, andthe adjoining polygon, 18, have been
redistricted previously andhave beenkept together. Students in these polygons will nowbe sent
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to three different elementary schools, she said. She saidtheir daughter has attended Hammond
ES which is in the same building as Hammond MS. This results in continuity for the children.
Now the bus for Hammond ES will go through their neighborhood, while the children there will
be bused to Guilford ES,traveling under busy Route 32 and on several very busy streets.

Polygon 1018 is next to two large areas known asPolygon 2048 and 2050. (App. M. Ex. 1).
Thesetwo areas arecompletely commercial andnon-residential. No students areprojected to
live in these polygons for at least through 2025. (App. M. Ex. 7). Guilford ES is situated inthe
polygon on the other side ofthese two polygons.
Ms. Mimunert testified that prior to the moves, Fulton ES was overcapacity, but Hammond
ES and Guilford ES were not. The Appellants mentioned that Polygons 1018 and 18 could have

been sent to Bollman Bridge ES. She asked that I review the capacity utilization offour schools. I
have set forth the relevant numbers here:

Capacity Utilization in 2020-2021
School

No Redistricting

Adopted Board Plan

Hammond ES

95%

108%

Guilford ES

79%

103%

Bollman Bridge ES

103%

103%

122%

98%

o bounda

chan e

Fulton ES

Ms. Mummert said that prior to the Redistricting Plan, Hammond ES was a "model" of
Policy 6010 goals, but now it is out ofbalance. Capacity utilization will continue to increase,
she said, as shown in the projection contained in the Adequate Public Facilities Ordinance
(APFO) charts. (App. M. Ex. 5). Shebelieves that relocatable classrooms will now have to be
added to Guilford ES because, as a Title 1 school, it has limits on its capacity. I will address that
in more detail below
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Appellant Timothy Mummert testified that Route 32 is essentially a four-to-six lane
highway and his family lives south of Route 32. Guilford ES is north of Route 32 and across two

commercial zones. Guilford ES has different swim teams and different social circles. By
sending Polygons 1018 and 18 to Guilford ES, the Local Board has essentially created an island,
which goes against the aspirations ofPolicy 6010. He said that if his polygon had been

redistricted to Bollman BridgeES,whichis southoftheirneighborhoods but contiguous to them,
he would not be able to raise a complaint against the Redistricting Plan. Moving the polygons
out to Guilford ES is a completely different situation, he said.
Ms. Kamen, former Manager ofthe Office of School Planning, testified that the Local
Board looks at attendance areas, not individual polygons, when making long-range decisions
about capacity. Policy 6010 acknowledges that not all factors can be achieved in every move,
she pointed out. She testified that Guilford ES was under capacity and going down, that
Hammond ES and Fulton ES would be overcapacity in the next ten years. (T. 7/28/2020 p. 49).
As a result ofthese projections, the Local Board modeled a couple ofscenarios with andwithout
Bollman Bridge ES and Guilford ES. Ultimately, the Board decidedto use Guilford ES, as it had
the capacity for the additional students. Ms. Kamennoted there are about 113 students in

Polygons 1018and 18 andso, moving them into certain schools wouldhaveimmediately pushed
capacity utilization up too high. (T. 7/28/2020 p. 55). Ms. Kamen saidthe Board knewthe
move to Guilford ES would create a small feed, but that it simply could not account for every
factor ofPolicy 6010 in every move, 17
Regarding the commercial zones, Ms. Kamen said that the Office of School Planning
includes every part ofthe county in a polygon, including commercial zones, as zoning for a

17TheAppellants arguedthatMs. Kamentestified atanotherhearingthatcapacity utilization atTitle I schools such
as Guilford ES is limited to 100% but testified differently atthe Appellants' hearmg. I searched my notes andthe

transcriptfromtheotherhearinganddidnot fmdtestimonyto supporttheAppellants' argumentonthispoint.
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givenareacouldchangeinthefuture. SheagreedthatPolygons2048and2050areentirely
commercial but saidthatthey nevertheless create a contiguous areafrom Guilford ESto

Polygons 1018and18. Commercial zonesareconsideredcontiguous polygons tothesame
extent asresidential polygons. Ms. Kamen cautioned against using theAPFO charts to compare

projections, asthosechartsrelatetonewdevelopment andusedifferent capacity measurements
thandoesHCPSS. Forexample,ifplanneddevelopment doesnothappen,theprojections onthe
APFOchartscouldbeincorrect. (T. 7/28/20p. 64). Whenmakingredistricting decisions,the
LocalBoardusesonlythecapacity utilization percentages, nottheprojections fromtheAPFO
chart.

InquestioningMs.Kamen,theAppellantsnotedthatthefinalchangescouldnotbe

justifiedbyusingtheFARMpercentages. (T.7/28/20p.84-85). Again,I havesetforthherethe
three schools they addressed:
FARM Percentages
School

No redistricting

Adopted Board Plan

Hammond ES

25%

16%

GuilfordES

46%

41%

Fulton ES

5%

<5%

Asevidencedbythischart,theRedistrictingPlanhada slightlyfavorableimpactonthe
FARM rate atGuilford ES,a favorable impact atHammond EStothe extent thatit brought the
FARMratewellbelowthecountywide averageof22%,andlittle to noimpactatFultonES.

TheAppellants pointedtoBollman BridgeESasa better schoolto sendPolygons 1018
and 18to, ifthey hadto bemoved. That school is closer to their neighborhood andcontiguous

withresidentialneighborhoods. Otherpolygons couldhavebeenmovedfromBollmanBridge
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ES to Hanover Hills ES, which had only 89% capacity and experienced no boundary change.
This would have freed up space at Bollman Bridge ES, they said. The Local Board responded
that the 113 students coming from those two polygons would have had too large of an impact on
the receiving school and Guilford ES had the capacity to absorb them.
Anal sis

Overall, the Appellants argued that the Local Board abrogated its responsibilities under
Policy 6010 bysending Polygons 1018 and 18 to Hammond ES and Patuxent Valley MS. The
only factor it considered was capacity utilization to the detriment of other factors such as
community stability and strong feeds,they argued. By violating its ownpolicy, the LocalBoard
was, by definition, arbitrary and unreasonable, they concluded.
As set forth above, COMAR 13A. 01. 05. 06B defines "arbitrary or unreasonable" as a
decision that is contrary to sound educational policy or which a reasoning mind could not have
reasonablyreached. It is a highstandard. The LocalBoardmade clear at the outset ofthe
redistricting process that capacity utilization was its primary focus. As I have noted, the
crowded schools and ever-increasing student population severely limited the Local Board's
options. Although it attempted to consider some other factors of Policy 6010, in some situations
it looked at capacity utilization to the exclusion of community stability and strong feeds.
Capacity utilization and a slightly favorable impact on the FARM rate at Guilford ES appear to
have been the guiding factors in the boundary changes affecting Polygons 1018 and 18. Thus,
although the Appellants are understandably distraught over the loss ofcominunity stability, there
is a reason for what the Board did.

Furthermore, as I noted earlier, in determining whether it has reached its goals under
Policy 6010,the Local Board considers attendanceareas, not polygons. Unfortunately for the
Appellants, attendance areas sometimes include commercial zones such as Polygons2048 and
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2050,whichsitbetweenPolygon 1018andGuilfordES. Omitting suchzonesfromwhatthe
Local Board considers to be a contiguous community would require a change in the language of

Policy 6010. The Board's actionwasneither arbitrary nor unreasonable under thispolicy.
TheAppellants posited thatthedecisionto reduce capacity utilization atFulton ESwas
related to the needs ofdevelopers, to make room for a new development that would serve that

school. As that argument rests solely onspeculation, I cannot give it theweight required to show
thePlanwasarbita-ary, unreasonable, or illegal under COMAR 13A. 01 .05. 06A.

I donotnecessarily disagreewiththeAppellants' suggestionofa betterboundary change,
but, asthe StateBoardnoted, it "isnotenoughfor [the appellants] to showthattheir [p]lan is

better,theymustshowthattheBoard'sPlanissototally lackinginmeritastohavebeenadopted
without anyrational basis. " Concerned Parents ofOverlea v. Bd. ofEduc. ofBaltimore Cty.,

MSBEOp.No.74-13(1974). Onthisrecord,I cannotfindtheRedisti-ictingPlanasit impacted
Polygon 1018wassototally lackinginmeritastohavebeenadoptedwithoutanyrationalbasis.
CONCLUSIONSOF LAW

I concludethattheAppellants failedto prove, bya preponderance oftheevidence, that
theRedisti-ictingPlanadoptedbytheHowardCounty BoardofEducationonNovember 21,
2019wasillegal asa result ofa violation ofthe OpenMeetings Act. Bernstein v. Bd. ofEduc. of
Prince George 's Cty., 245 Md. 464 (1967); New Carrollton v. Rogers, 287 Md. 56 (1980);
Colemanv. Anne Arundel Cty. Police Dep't, 369 Md. 108, 125 n. l6 (2002); Md. CodeAnn.,
Gen. Provisions, Title 3 (2019); COMAR 13A. 01. 05. 06A and D.

I further conclude thattheAppellants have failedto prove, by a preponderance ofthe
evidence, thatthe Redistricting PlanadoptedbytheHowardCounty BoardofEducation on
November 21, 2019, specifically as it relates to Polygon 1018, was arbitrary or unreasonable.
Bernstein v. Bd. ofEduc. ofPrince George's Cty., 245 Md. 464 (1967); Montgomery Cty. Educ.
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Assoc., Inc. v. Bd ofEduc. of Montgomery Cty., 311 Md. 303, 309-10 (1987); Shahv. Howard
Cty. Bd. ofEduc., MSBE Op. No. 02-30 (2002); Coleman v. Anne Arundel Cty. Police Dep 't,
369 Md. 108, 125 n.16 (2002); COMAR 13A. 01. 05. 06A and D; HCPSS Policy 6010.
RECOMMENDEDORDER

I RECOMMEND thatthe Appeal filed December 18, 2019 by the Appellants be
DISMISSED.

^.p

.

October 14 2020
Date Decision Issued

1^

y . Phillips
Administrative Law Judge

JLP/dlm
#187551

NOTICE OF RIGHT TO FILE EXCEPTIONS

Any party adversely affected by this Proposed Decision hasthe right to file written
exceptions within fifteen days ofthe date ofthe Proposed Decision; parties may file written
responses to the exceptions within fifteen days of the date exceptions were filed. Both the
exceptions and the responses shall be filed with the Maryland State Department of Education,

Maryland State Board ofEducation, 200 West Baltimore Street, Baltimore, Maryland 21201-2595,
with a copy to the other party or parties. COMAR 13A. 01. 05. 07F.

The Office ofAdministrative Hearings is not a party to any review process.
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Co ies Mailed and Emailed* To:
Timothy J. Mummert
StephanieK. Mummert

Claudede Vastey Jones, Esquire
Judith S. Bresler, Esquire

Camey, Kelehan, Bresler, Bennett & Scherr,LLP
10715 CharterDrive, Suite 200
Columbia, MD 21044
cdv came kelehan. com
'sb came kelehan. com

*InadditiontomailingtheProposedDecisions,I emailedcopiesoftheProposedDecisions^the

Appellantsbecauseoftherecentslow-downofmaildelivery Thepartieshadoptedthroughout

this appeal process to communicate viaemail. Emailing theProposed Decisions wasappropriate
giventhe shorttime for filing exceptions withthe StateBoard.
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STATEMENTOF THE CASE
On or aboutNovember21, 2019,the HowardCounty Board ofEducation(Local Board)
passedthe AttendanceAreaAdjustment Planfor School Year 2020-2021 (Redistricting Plan).
Multiple appealswere filed by parents andconcernedcitizensto challengethe RedistrictingPlan.
By letter datedJanuary 16, 2020, the Maryland State Board ofEducation(State Board)
transmitted the appeals to the Office of Administrative Hearings (OAH) for a contested case

hearingandto issue a proposed decisioncontainingfindingsoffacts, conclusions oflaw, and
recommendations. Code ofMarylandRegulations (COMAR) 13A.01.05.07A(1), E.

On Febmary 20, 2020, 1 held an in-person prehearing conference on the appeals at the
OAH in Hunt Valley, Maryland. Claude de Vastey Jones, Esquire, and Judith S. Bresler, Esquire,
represented the Local Board. The Appellants represented themselves. A motions schedule was
agreed upon and later extended at the request of the Local Board and some ofthe appellants.
On May 4, 2020, the Local Board filed a Motion and Memorandum in Support of County
Board's Motion for Summary Decision (Board's Motion) with twenty-five exhibits. On May 7,
2020, the Appellants filed Motion for Partial Summary Decision (Appellants' Motion) with
nineteen exhibits. On May 21, 2020, the Local Board filed a Response to Appellants' Motion for
Partial Summary Decision (Board's Response) with seven exhibits. On May 21, 2020, the
Appellants filed a Response to the Board's Motion (Appellants' Response) with fourteen
exhibits. On June 1, 2020, the Local Boardfiled a Reply to the Appellants' Response. OnJune
2, 2020, the Appellants filed a Reply to the Board's Response. On June 4, 2020, the Local Board

filed an Amended Reply to the Appellants' Response (Amended Reply). * On June 15, 2020, the
Appellants submitted a Supplement to the Record with one exhibit attached. On June 19, 2020,
the Local Board filed a Motion to Strike the Supplement (Motion to Strike), with one exhibit. I
have addressed the Supplement and Motion to Strike below. No one requested oral argument.
ISSUES
Should the Appellants' Motion be granted because there is no genuine dispute as to any
material fact and they are entitled to judgment as a matter of law?
Should the Local Board's Motion be granted because there is no genuine dispute as to
any material fact and it is entitled to judgment as a matter of law?

' TheAmendedReply restatedthe LocalBoard'sdiscussion,on page3, ofArmstrongv. MayorandCity Councilof
Baltimore, 976 A.2d 349, 360 (2009).

SUMMARY OF THE EVIDENCE
Exhibits

In support oftheir Motions and Responses, the Local Board and the Appellants relied
upon affidavits, links to archived video footage ofmeetings, and documentary exhibits. A
complete list is attached to this Ruling as an Appendix.
UNDISPUTEDFACTS
The following facts are undisputed:
1.

Local Board Policy 6010 defines the conditions and processes by which school

attendanceareaadjustments will be developed andadopted in HowardCounty. (Board's
Motion, Ex. 1).

2.

OnJanuary24, 2019, the Local Boardinitiateda system-wideschool boundary

3.

As part ofher duties in the Officeof School Planningandthe boundary review

review.

and redisti'icting planning process, Renee Kamen, Manager of School Planning for the Local

Board, produceda Feasibility Study with other school system staff. (Board'sMotion, Ex. 2).
4.

The Feasibility Study waspresentedto the Local Board on June 13, 2019. The

AttendanceArea Committee reviewedthe Feasibility Study andprovided feedbackto the
superintendent through a series of meetings held on June 18, 2019, June 25, 2019, July 2, 2019,
andJuly 9, 2019. (Board's Motion, Ex. 3).
5.

Four community meetings were conductedin July 2019. Inputwas solicitedvia an

online form and survey collected between June 14 and August 1, 2019. (Board's Motion, Ex. 2).
6.

The superintendent's recommended plan was presented at a public board meeting

on August 22, 2019. (Board's Motion, Exs. 2 and4).

7.

Seven regional public hearings and nine public work sessions were held to

consider the proposed boundary adjustments between September 1.7, 2019 and November 21,
2019,whenthe final vote wastaken. (Board's Motion, Ex. 2).
8.

Priorto the final vote on November21, 2019, the Local Boarddeveloped its own

RedistrictingPlan. (Board's Motion, Ex. 22).
9.

OnNovember 21, 2019, during a vote on Polygons 132, 1132, and 2232, the

Local Board violated the Open Meetings Act. This violation was acknowledged by the Open
Meetings Compliance Board on Febmary 14, 2020. (Board's Motion, Ex. 25).
10.

The Appellants live in Polygon 1018.
DISCUSSION

Le al Framework

Motion for Summary Decision

COMAR 28. 02. 01. 12D governs motions for summary decision. It provides as follows:
(1) A party may file a motion for summary decision on all or part of an
action on the ground that there is no genuine dispute as to any material fact
and the party is entitled to judgment as a matter of law.
(2) A motion for summary decision shall be supported by one or more of
the following:
(a) An affidavit;

(b) Testimony given under oath;
(c) A self-authenticatingdocument; or
(d) A document authenticatedby affidavit.
(3) A response to a motion for summary decision:
(a) Shall identify the material facts that are disputed; and
(b) May be supported by an affidavit.
(4) An affidavit supporting or opposing a motion for simunary decision
shall:
(a) Confonn to Regulation . 02 ofthis chapter;
(b) Set forth facts that would be admissible in evidence; and
(c) Show affirmatively that the affiant is competent to testify to the
matters stated.

(5) The ALJ may issue a proposed or final decision in favor of or against
the moving party if the motion and response show that there is no genuine
dispute as to any material fact and that the party in whose favor judgment
is entered is entitled to judgment as a matter of law.

Maryland appellate cases on motions for summary judgment under the Maryland Rules
are instructive regarding similar motions under the procedural regulations ofthe OAH. In a
motion for summary judgment or a motion for summary decision, a party may submit evidence
that goes beyond the initial pleadings, asserts that no genuine dispute exists as to any material
fact, and shows that they are entitled to prevail as a matter of law. Compare COMAR
28. 02. 01. 12Da^ Maryland Rule 2-501(a); see Davis v. DiPino, 337 Md. 642, 648 (1995).
A party may move for summary decision "on all or part of an action. " COMAR
28. 02. 01. 12D(1). The principal purpose of summary disposition, whether it is for summary
decisionor summaryjudgment, is to isolate anddispose oflitigationthat lacks merit. Only a
genuine dispute as to a material fact is relevant in opposition to a motion for summary judgment
or summary decision. Seaboard Sur. Co. v. KUne, Inc., 91 Md. App. 236, 242 (1992). A
material fact is definedas one that will somehowaffectthe outcome ofthe case. Kingv.
Bankerd, 303 Md. 98, 111 (1985); Washington Homes, Inc. v. Interstate Land Dev. Co., 281 Md.
712, 717 (1978). If a dispute does not relate to a material fact, as defined above, then any such
controversy will not preclude the entry of summary judgment or decision. Salisbury Beauty Sch.
v. -State Bd. of Cosmetologists, 268 Md. 32, 40 (1973). Only where the material facts are
conceded, are not disputed, or are uncontroverted and the inferences to be drawn from those facts
are plain, definite, and undisputed does their legal significance become a matter of law for
summary determination. Fenwick Motor Co. v. Fenwick, 258 Md. 134, 139 (1970).
Whena party has demonstrated grounds for summary disposition, the opposingparty
may defeat the motion by producing affidavits, or other admissible documents or evidence,
whichestablishthat material facts are in dispute. Beatty v. Trailmaster Products, Inc., 330 Md.
726, 737-38 (1993). In such an effort, an opposing party is aided by the principle that all
inferencesthat canbe drawnfrom the pleadings, affidavits,and admissions, on the questionof

whether there is a dispute as to a material fact, must be resolved against the moving party.
Honackerv. W. C. & A. N. Miller Dev. Co., 285 Md. 216, 231 (1979).
Even where there is no dispute as to material facts, the moving party must demonstrate
that it is entitled to judgment as a matter of law. See Richman v. FWB Bank, 122 Md. App.
110, 146 (1998). Richman held in pertinent part that:
[T]he trial court must detennine thatno genuine dispute exists asto any material
fact, and that one party is entitled to judgment as matter of law. In its review of
the motion, the court must considerthe facts in the light most favorable to the
non-moving party. It must also construe all inferences reasonably drawn from
those facts in favor of the non-movant.

To defeata motion for summaryjudgment, thenon-movingparty must establish
that a genuine dispute exists as to a material fact. A material fact is one that will
somehow affect the outcome of the case. If a dispute exists as to a fact that is
not material to the outcome of the case, the entry of summary judgment is not
foreclosed.

Id. ; see also Bankerd, 303 Md. at 110-11

In considering a motion for summary decision, it is not my responsibility to decide any
issue of fact or credibility but only to determine whether such issues exist. See Eng'g Mgmt.
Servs., Inc. v. Md. State Highway Admin., 375 Md. 211, 228-29 (2003). Additionally, "the
purpose of the summary judgment procedure is not to try the case or to decide the factual
disputes, but to decide whether there is an issue of fact, which is sufficiently material to be
tried. " Jones v. Mid-Atlantic Funding Co., 362 Md. 661, 676 (2001) (citing Goodwich v. Sinai

Hosp., Inc., 343 Md. 185, 205-06 (1996); Coffey v. Derby Steel Co, 291 Md. 241, 247 (1981);
Berkey v. Delia, 287 Md. 302, 304 (1980)).
Standard of Review

The standard of review applicable to school redistricting is set forth in COMAR
13A.01.05.06A, as follows:
Decisions of a local board involving a local policy or a controversy and
dispute regarding the mles and regulations of the local board shall be

considered prima facie correct, and the State Board may not substitute its
judgment for that of the local board unless the decision is arbitrary,
unreasonable,or illegal.
COMAR 13A. 01. 05. 06B defines "arbitrary or unreasonable" as follows:
A decision may be arbitrary or unreasonable if it is one or more of the
following:

(1) It is contrary to sound educational policy; or
(2) A reasoning mind could not have reasonably reached the
conclusionthe local boardor local superintendent reached.
COMAR 13A. 01. 05. 06C defines "illegal" as satisfying one or more ofthe following six
criteria:

(1) Unconstitutional;

(2) Exceeds the statutory authority orjurisdiction ofthe local board;
(3) Misconstruesthe law;
(4) Results from anunlawful procedure;
(5) Is an abuse ofdiscretionarypowers; or
(6) Is affectedby any other error oflaw.
A redistricting decision is subject to a presumption of correctness. COMAR
13A. 01. 05. 06A. To prevail, an appellant must show, by a preponderance of the evidence, that
the challenged redistricting decision was arbitrary, unreasonable, or illegal. COMAR
13A. 01. 05. 06A and D, To prove an assertion by a preponderance means to show that it is "more
likely so than not so" when all the evidence is considered. Coleman v. Anne Arundel Cty. Police

Dep't, 369 Md. 108, 125 n. l6 (2002).
Review of Redistricting Plans
County boards detennine the geographical attendance area for each school. Md. Code
Ann., Educ. § 4-109(c) (2018). In Bernstein v. Board of Education of Prince George's County,
245 Md. 464 (1967), the court held that absenta claim ofdeprivationofequal educational
opportunity or unconstitutional discrimination because of race or religion, there is no right or

privilege to attend a particular school. Id. at 472. The courts ofMarylandwill not ordinarily
substitute theirjudgment for the expertise ofschool boardsactingwithinthe limits ofthe
discretion entrusted to them. Id. at 476. The court in Bernstein wrote,

The point is whether the move was reasonable and within the discretion of the
Board. The test is not even that there may have been other plans that would have
worked equally well, or may, in the opinion of some, have been better; the test is
whetherthe actionwhichwastaken wasarbitrary, capricious or illegal.
Id. at 479.
The Court further noted that it "is a thanklessjob thatthe Board ofEducationhas whenit
finds it necessaryto move students from one school to another," but in "a rapidly growing
county, however, that is sometimes necessary. The paramount considerationis the proper
educationofthe students. " Id. at 479. In 1974, the StateBoardnoted that it "is not enoughfor
[the appellants] to showthat their [p]lan is better, they must showthat the Board'sPlan is so
totally lacking in merit as to have been adoptedwithout any rational basis." Concerned Parents
ofOverlea v. Bd. ofEduc. of Baltimore Cty., MSBE Op. No. 74-13 (1974).
Localboards determine what sound educationalpolicy is for their county. It is defined
by the public through their elected Board of Education members. They are elected specifically to
formulate educationalpolicy for the county using their ownjudgment. Whilemany people may
disagreewiththeir resulting conclusions, decisionsmadethroughthe proper process are the
result ofthe community speaking through the democratic process. Shahv. Howard Cty, Bd. of
Educ., MSBEOp. No. 02-30 (2002). Promoting demographicdiversity in a school setting has
beenapproved as sound educationalpolicy. Jones, et al. v. Montgomery Cty. Bd. ofEduc.,
MSBE Op. No. 06-38 (2006).
There is no right to a school attendancearearemaining "as is." In Stishanv. Howard
County BoardofEducation,MSBE Op. No. 05-33 (2005), a family opposedthe county board's

redistricting decision which resulted in the family's children being reassigned to a different high
school. The redistricting planwasupheldby the StateBoard, whichfoundthere is no liberty or
property interest in a school in one's district remaining "as is, " without changes resulting from
closure or consolidation. The decisionto close or consolidate schools is a quasi-legislative
matter and the rights to be afforded to interested citizens are limited.
The reviewerofthe Local Board's decisionmay not substitute theirjudgment for that of
the LocalBoard. If substantial evidenceexists to supportthe decision, even if the reviewer
disagreeswith it, the decisionmust be upheld. Montgomery Cty. Educ. Assoc., Inc. v. Bd. of
Educ. of Montgomery Cty., 311 Md. 303, 309-10 (1987).
Appeal

The Appellants filed an appeal on December 18, 2019 that raised several issues. They
wrote that they were dissatisfied with the decision to change the boundaries oftheir polygon
becausethe final decisiondividedtheir community andcreateda smaller feedto the middle
school; the Local Boardbasedthe final Plan on racial considerations, using the pretext of
balancingfor socioeconomicfactors; the residents oftheirpolygonwere not provided adequate
opportunity to be heardbecause it wasraisedso late in the discussions;the Local Boardviolated

the Open Meetings Act2; andthe Local Board violated the First Amendment ofthe United States
Constitution by preventing peaceful and respectful protest. As a remedy, the Appellants asked
that the decisionofPolygon 1018be reversed, keepingstudents in thatpolygon at Hammond
Elementary School and Hammond Middle School.
The LocalBoardmoved for summary decisionon eachofthe issuesraisedby the
Appellants. The Appellants moved for partial summary decision.

2 Md. Code Ann., Gen. Provisions, Title 3 (2019).

Cross Motions for Summ

Decision

Open Meetings Act

The Appellants moved for partial summary decision on two issues. First, they argued the
Local Board violated the Open Meetings Act multiple times during the discussions on the
Redistricting Plan and, as a result, the Redisb-icting Plan is illegal. They referred to the decision
of the Open Meetings Compliance Board finding the Local Board violated the Act by conducting
a brief closed meeting on November 21, 2019. (Appellants' Response, Ex. 30). They also
referred to an instance wherein two members ofthe Board were texting during a public meeting.
The Open Meetings Compliance Board also found a violation in that situation. (Appellants'
Response, Ex. 31). As a result of these documented violations, they wrote, "Appellants are
entitled to the only remedy to send the clear message that violation will not be tolerated is to void

the action, which the General Assembly clearly stated pursuant to § 3-041(b)(l)(iii). "3
(Appellants' Motion, ?. 15).

The Local Boardalso moved for summary decisionon this issue, arguingthatthe
violation of the Open Meetings Act does not prove the Board acted illegally in making the
attendanceareaadjustments. It also wrote,
[e]ven if such an illegality occurred, this body cannot reverse the correction made
by an inadvertent action. It is not within this body's power to legislate the decision
made by the Board while acting in a quasi-legislative capacity. That would require
a violation of the separation of powers.
(Board's Motion, p. 14).

3 TheAppellantswerereferrmgto MarylandCodeAnnotated, GeneralProvisionssection 3-401(b)(l), whichreads:
Ifa publicbodyfailsto comply with § 3-301, § 3-302, § 3-303, § 3-305, or § 3-306(c) ofthistitle,
anypersonmay file witha cu-cuitcourtthathasvenue a petitionthat asksthe courtto:
(i) determinethe applicability ofthose sections;
(ii) require the public body to comply with those sections; or
(iii) void the action ofthe public body
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In its Response, the Local Board argued the vote that led to the finding of an Open
Meetings Act violation, which regarded Polygons 132, 1132, and 2132, does not render the. entire
process illegal. It asserted the violation was unintentional. It pointed to the ratification of the
vote on December 18, 2019 as curing any defectin the vote. (Board's Response, pp. 12-14). In
its Reply, the LocalBoardwrote that the State Boardhas consistently reaffimiedits viewthat it
is not the proper forum for bringing an Open Meetings Act complaint and that it will exercise its
"jurisdiction in a quasi-legislative matter only to decide whether the local board's decision
violated State educationlaw, regulation or a statewide educationpolicy." (Board's Amended

Reply, p. 2).
The Appellants are not entitled to summary decisionon this issue. Although a violation
ofthe Open Meetings Act was established through an admission by the Local Board and a
findingby the OpenMeetings Compliance Board (Board's Motion, Ex. 25), the Appellants failed
to showhowthose facts entitle them to judgment as a matter oflaw. The evidence reveals the
Local Board returned to the public meeting after an approximately four-minute recess and
reconsideredits vote, with one Boardmember changinghervote and stating herreasons for
doing so on the record. There are many arguments that might be made and evidence that might
be produced at hearing regarding the effect or import of that vote. The inferences to be drawn
from the facts are disputedandthus, their legal significanceis not a matter oflawfor summary
determination. Beatty, 330 Md. at 737-38, and FenwickMotor Co., 258 Md. at 139.
Forthe same reason, the Local Board is not entitled tojudgment on this issue. The
Appellants submitted evidence in support of their arguments that the Open Meetings Act
violation may have impacted the final vote. There is still a question regarding the impact the

violationhad on the final vote. At a hearing on the merits, there may be insufficientevidence
that the violation had any impact on the vote that affected the Appellants' polygon. At this point
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in the proceedings, however, there is a genuine dispute over this fact and therefore, the Board is

not entitled to judgment.4
Secondly, the Appellants argued that the Local Board violated Robert's Rules of Order
on December 17, 2019 by voting to ratify the vote on November 21, 2019 that came after the
Open Meetings Act violation. (Appellant's Motion, p. 1). The Appellants did not raise that issue
in their original appeal, nor have they provided any legal authority for the proposition that an
administa-ative lawjudge charged with holding a contested case hearing is authorized to void a
school board's actionbecauseit violated Robert's Rules of Order during its deliberations. As to
that issue, the Appellants' Motion will be denied.
Local Board's Motion for Summ

Decision

Violation of Policy 6010

The Local Board moved for summary decision on the Appellant's complaint that the
Redistricting Plan violated Local Policy 6010 by separating students and creating a small feed to
the middle school. The Local Boardwrote that, duringthe redistricting process, "the Board
considered a number of possibilities, reviewed numerous proposals, and ultimately voted on a
plan that accomplished the Board's stated goals. " (Board's Motion, p. 9). It wrote that the
Board considered the factors of Policy 6010 and its decisions were not contrary to sound
educational policy, even though not all factors were accounted for in each move. In voting on
the final Redistricting Plan on November 21, 2019, the Board considered the capacity of all
schools, stabilization of FARM5 rates, and moving fewer students. (Board's Motion, p. 10). The
Local Board argued separating students is inevitable in redistricting schools countywide and
there were no options that would address all the concerns for all communities.

4 Regardingthe LocalBoard'sother arguments thatthis is nottheproper foi-umin whichto allege a violationofthe
Open Meetmgs Act, I have akeady mled that I will permit the parties to proceed on this issue despite the State
Board of Education's history of declining to review such violations.
5 Free and Reduced Meals
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The Local Board acknowledged that the feed from Patuxent Valley Middle School from
Guilford Elementary School will be 7% under the Redistricting Plan, smaller than the goal of a
15% feed. It argued the Local Board chose to accept a small feed to "achieve the overall goals of

balancing utilization and FARMrates. " (Board's Motion, p. 11). It showedthe following
changes relevant to the Appellants' appeal:
UTILIZATION
NAME

No redistricting

Adopted BoardPlan

Hammond Elementary

95%

108%

Guilford Elementary

79%

103%

Bollman Bridge Elementary

103%

103%

NAME

No redistricting

AdoptedBoardPlan

Hammond Elementary

25%

16%

Guil ford Elementary

46%

41%

Bollman Bridge Elementary

51%

50%

FARM

(Board's Motion, Ex. 5, p. 10).
The Appellants responded that the process was much shorter than the Local Board
reported it to be, as a bid for a consultation team was not even put out until April 2019.
(Appellants' Response, p. 2; Ex. 21). The data used by the Local Board was not created until
June 2019 (Appellants' Response, Ex. 20), and was later discovered to be "flawed. " The
Appellants wrote that the Board "admitted the FARM data was flawed" in paragraph 43 of
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ReneeKamen's March 5, 2020 affidavit. (Appellants' Response,p. 3). In fact, that is not what
the affidavitreads. I have reprinted that paragraphandthe precedingparagraphin full here:
42. The datapoints used by the Office of School Planning to calculate the projected
enrollment and FARMs enrollment were based on the official September 30, 2018

enrollment date andthe October30, 2019official FARMsreporting date.
43. Two methodologies were utilized during the boundary review process in the
calculation of the FARM data.

It was discovered in work session 7 that the

methodology in use inadvertently led to a variation on the FARM rate calculation.
Once discovered, steps were taken to more closely align the data with the method
previously used and those adjustinents were made in time for the board's straw
votes and final boundary review in work sessions 8 and 9. The methodology
revision did not affectthe overall attendance areaadjustment plans.
(Board's Motion, Ex. 2).
The Appellants also repeated many comments ofthe Board members during the final
meetings which indicated the Board did not have acciirate data or time to properly review and
apply updated data. (Appellants' Response, p. 3). In essence, the Appellants argued that the
process wasrushed andresulted in arbitrary decisionsbeingmaderegarding some polygons.
Having watchedthe recordings ofthe work sessionsheld during the redistricting process, I
t

am familiar with the comments madeby Boardmembers regardingthe rushedprocess andwith the
datachangesthat took place very late in the process. Taking into account all ofthis information, I
find there do exist genuine issues ofmaterial fact regarding the process. The question of how the
changing, updated data impacted the final votes remains unresolved. The statistics offered by the
Boardand set forth aboveraise a question as to the arbitrariness ofthe decisionsregardingthe
Appellants' polygon, as the feed the move established is considerably smaller than the Board's
goal. Construing all inferences in favor ofthe Appellants as the non-moving parties, the motion
for summary decision on this issue must be denied. Beatty, 330 Md. at 737-38.
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Use of Race as a Factor andSocioeconomicsas Pretext
The Local Board moved for suimnary decision on the basis that the Appellant's
allegation that the race was a factor in some ofthe boundary changes was not supported by
evidence. "Nothing in the board deliberations supports the Appellants' allegations. " (Board's
Motion, p. 12). The Board noted that "Policy 6010 identifies facility utilization, community
stability and demographic characteristics as factors to be considered while developing an
attendance area adjustment plan. " And, it wrote, "[t]he policy does not prioritize (or weigh) one
standardover another." (Board's Motion, p. 12).
In their response, the Appellants argued that because the Board failed to "present any
statistics or facts to justify that the use of FARM participation data, equity, and socioeconomic
reasons were not pretext for a race based policy, its Motion should be denied as incomplete."
(Appellants' Response, ?. 11).
The Appellants made a bald assertion in their appeal that the use of FARM data, that is,
socioeconomic data, was a pretext for race in the Board's discussions over boundary changes.
The only evidence they presented in support ofthis opinion is a screenshot of Howard County
Public School System SuperintendentMartirano'stwitter feed from June 14, 2020, whichthey
submitted aspart oftheir Supplement, filed on June 15, 2020. The Superintendentappearsto
have "liked"someone else's tweet containinga photographofpeople protesting "dismptive
redistricting" and holding signs reading "kids before politics. " The original tweeter wrote
"Rememberthis HowardCounty? This is systemic racism. Nothingchangeswithout sacrifice.
Thanks again to @mjmsuper for trying. Wecan do better. " (Supplement, Ex. 35). The photo is
not dated and there is no time stamp on the screenshot. The Superintendent did not add a

comment. The Local Boardmoved to strike the Supplement on June 19, 2020, arguingthat it
came too late in the process, the screenshot was not authenticated, and "liking" someone's tweet
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is not tantamount to acting on behalfofthe Local Board. (Motion to Strike, p. 2). The Local
Boardalso submitted a screenshotofthe Superintendent'sTwitter page on June 15, 2020 at
11:47 p.m. which does not show the same "liked" tweet as presented by the Appellants.
I agree with the Local Board that the "liked" tweet comes late in the process and does not
reflect the views of the Local Board. However, out of an abundance of fairness toward the

Appellants, I decline to strike the Supplement and have considered the screenshot. I have also
considered the screenshot submitted by the Local Board. I do not give the screenshot submitted
by the Appellants any weight. As I noted above, the photo in the tweet is not dated. The
screenshot has no time stamp on it and a later screenshot, submitted by the Local Board, does not
show the same "liked" tweet. In any event, the "liked" tweet would have had no impact on
whetherthe Local Boardunconstitutionally used socioeconomicdataas a pretext for race in
developing the Redistricting Plan in November 2019 and provides no "smoking gun. " This
exhibitfails to raise a genuine dispute ofmaterial fact on this issue.
Constming the evidence in the light most favorableto the Appellants as the non-moving
party, I conclude the Local Board has shown it entitled to judgment on the issue ofwhether
socioeconomicfactors were used as a pretext for race. Beatty, 330 Md. at 737-38.
First Amendment Violation

The Local Board moved for summary decisionon the Appellants' complaintthat the
Board deprived members ofthe public of their First Amendment right to peacefully and
respectfully protest. The Board argued the Appellants failed to identify specific instances of
such a violation.

The Appellants attached to their Motion a statement read by Board member Mallo on
November 7, 2019 hearkeningto the LocalBoard's Policy 1000 on Civility andon howthe
Boardmembers themselves treat eachother. Sheinstmcted the audienceto hold signsno higher
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than their chin in order not to block persons behind them and not to wave the signs. She asked
persons needing to talk to step outside. She asked the public to stop attacking them on social
media and stop showing up at people's homes. (Appellant's Motion, Ex. 6). The Appellants
also pointed to the affidavit they submitted in which Appellant Stephanie Mummert recounted
the Board telling the audience they "could not show pleasure with a decision by holding up a
sign with a happy face, and show displeasure by holding up a sign with a sad face. " (Appellants'
Response, Ex. 34, If17). The Appellants illustrated their point by writing that one Board member
sarcastically said the audience was "real mature" after many attendees booed the Board and that
Chair Ellis said they were "not being civil. " (Appellants' Response, p. 13).
These examples do not support the Appellants' contention that they were deprived of
their right to protest during the redistricting process. By my count, there were seven public
sessions at which the Board took testimony from members ofthe public who signed up to speak.
(Board's Motion, Ex. 2, 1fl6). The Board received over 12, 000 pages ofpublic comment on the
boundary review. (Board's Motion, Ex. 2, R8). It was evident from the recordings that not
everyone was able to speak at the public hearing or say everything they wished to say.
Nevertheless, ChairEllis remindedthe public at the begimiingofeachsessionthat the Boardwas

giving equal weightto written statements asto oral testimony. 6 Theaudiencedidhold signs and
were permitted to wave their hands in the air as a gesture of agreement.
The Appellants did not feel they were able to adequately protest or respond to Board
discussions during the process. This complaint is not borne out by the evidence. The evidence

shows the Board did not infringe on their First Amendment rights. 7 The Appellants have raised

6 Links to recordings ofpublic sessions are provided in the Board Summary for each meetmg. (Board's Motion,
Exs. 6-22).
7 "Plaintiffs also suggest that any interested citizen has a First Amendment right to speak m person to school
officials. The answer is that the right to petition government does not extend so far."
Welchv. Bd. of Ed. of Baltimore Cty., 477 F. Supp. 959, 968, fh. 10 (D. Md. 1979).
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no genuineissue ofmaterial fact and, construing all inferences in their favor, I conclude the
Boardis entitled to judgment on this issue. Beatty, 330 Md. at 737-38.
Opportunity to Be Heard
The Appellants complained that because their polygon was not included in the
Superintendent's Plan and was only brought into play late in the process, after the time for
presenting oral testimony hadended, the Board should havereopenedthe public comment
process to permit affected residents to testify. The Local Board moved for summary decision on
this issue, arguingthe public hadmonths ofnotice that the Boardwas conducting a countywide
review of schools and that it provided numerous public sessions to residents. They noted that
families could present written as well as oral testimony and that all was considered by the Board.
They wrote, "[i]f after every proposed move the Board had to hold additional public hearings,
redistricting would become impossible, let alone is not the policy. " (Board's Motion, p. 14).
The Appellants responded that the Board violated Local Policy 2040 by considering
moving the boundariesin theirpolygon after cutting offoral testimony from the public. In
support ofthis argument, they attached Policy 2040, Public Participation in Meetings of the
Board. (Appellants' Response, Ex. 32). Specifically, they cited SectionIV.C at paragraph 13,
which states:

Community members may provide written testimony in addition to, or in lieu of,
public testimony after a formal Board Report is presented to the Board. Equal
consideration will be given to written and oral testimony. Written testimony will
be accepted via letter or email up to 48 hours prior to the meeting at which the
Board is scheduled to take action.

This paragraph is in the section regarding public hearings. It comes after a long list of
directives on howa member ofthe public mightpresent testimony at a hearing. It offers an
alternative to an oral presentation: submissionofwrittentestimony, whichwill be acceptedup to
48 hours prior the meeting at whichthe Board is scheduledto act. In this case,that meansthe
18

Local Boardwouldhave acceptedwritten statements until November 19, 2019, whichis two
days before the final vote was taken. It does not require the Board to "reopen oral testimony"
after a newBoardredistrictingplan is brought into the discussion, as arguedby the Appellant.
The Local Boardreplied that Policy 6010directs the Boardto holdpublic hearings
regarding the school attendance area adjustment plans submitted by the Superintendent.
Specifically, it provides at SectionIV.C, paragraph4:
The Board, in accordancewith Policy2040 PublicParticipationin Meetings ofthe
Board, will hold a public hearings(s) regarding the school attendance area
adjustmentplan(s) submittedby the Superintendent. In addition, andas necessary,
worksessions(s)will be scheduledto considerpublichearingtestimony. TheBoard
may schedule additionalhearingsand/orwork sessions at its discretion.
(Board's Motion, Ex. 1; Appellants' Responseto Motion, Ex. 23).
The plain languageofPolicy 6010 IV.C.4 is thatpublic hearingsare required afterthe
Superintendenthaspresentedtheirattendance areaadjustmentplanto the LocalBoard. The
Local Boardhasthe discretionto hold additionalpublic hearings, for instance, after newplans
are developed. When Local Board members developed their own plans in this case, the Board

chosenot to hold additionalpublic hearings. Nevertheless, as noted above, it did acceptwritten
testimony up until 48 hours before the final vote onNovember21, 2019.
The Appellants arguedit is the burdenofthe Local Boardto showall written and oral
comments were, in fact, consideredby the Board. (Appellants' Response, p. 15). There is no
reasonto conclude they were not considered,other thanthat the sheernumber ofcomments
would havemadeit difficult. That speculationfails to raise a genuine dispute offact.
Construing all inferences in the Appellants' favor, I conclude the Board is entitled to judgment
on this issue. Beatty, 330 Md. at 737-38.
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CONCLUSIONSOF LAW
I conclude as a matter of law that the Appellants' Motion for Summary Decision should
be denied because there is a genuine dispute as to a material fact and the Appellants have not
shown that they are entitled to prevail as a matter of law. COMAR 28. 02. 02. 12D(5); COMAR
13A.01.05.06A.
I conclude as a matter oflawthat the Local Board's Motion for Summary Decisionon the
issues ofthe impact of the Open Meetings Act violation and whether the Redistricting Plan
violated Policy 6010 should be denied because there is a genuine dispute as to a material fact and
the LocalBoardhasnot shownthat it is entitled to prevail as a matter oflaw. COMAR
28. 02. 02. 12D(5); COMAR 13A. 01. 05. 06A.
I conclude as a matter oflawthat the Local Board's Motion for Summary Decisionon the
issuesofwhetherthe Boardused socioeconomic dataas a pretext for race, whetherthe Board
violated the Appellants' right to protest as guaranteed by the First Amendment to the United
States Constitution, and whether the Board denied the Appellants an opportunity to be heard
should be granted because there is no genuine dispute as to any material fact and the Local Board
has shown that it is entitled to prevail as a matter of law. COMAR 28. 02. 02. 12D(5); COMAR
13A.01.05. 06A.
ORDER
I ORDER that the Appellants' Motion for Partial Summary Decision be DENIED.
I ORDER that the Motion for Sunimary Decision filed by the Howard County Board of
Education be DENIED on two issues: the impact ofthe Open Meetings Act violation on the
Redistricting Plan and whether the Redisti-icting Plan violated Policy 6010.
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RECOMMENDEDORDER
I RECOMMENDthatthe Motionfor SummaryDecisionfiled by the HowardCounty
Board of Education be GRANTED on three issues: whether the Local Board used socioeconomic

dataas a pretextfor race, whetherthe LocalBoardviolated the Appellants' right to protest as
guaranteedby the First Amendment to the United States Constitution, andwhetherthe Local

Board denied the Appellants an opportunity to be heard.
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8 This Recommended Ruling will be transmitted to the State Board when I issue a Recommended Decision after a
hearing on the merits. The parties retain their rights to file exceptions at that tune. Those rights are:
Any party adversely affectedby this RecommendedRulinghasthe rightto file writtenexceptionswithin
fifteen days ofreceipt ofthe decision;parties may file written responsesto the exceptionswithin fifteen
days ofreceipt oftheexceptions. Both the exceptions andthe responses shall be filed with the Maryland
State Department of Education, Maryland State Board of Education, 200 West Baltimore Street,
Baltimore, Maryland 21201-2595, with a copy to the other party or parties. COMAR 13A.01.05.07F
The Office ofAdministrativeHearings is not a party to any reviewprocess.
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